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EXECUTIVE SUMMARY

The aim of this report is to examine the treatment of Medical Foundation Medico-Legal Reports
(MLRs) by Immigration Judges in the Tribunal (Asylum and Immigration Chambers) and to assess
compliance with good practice standards and guidelines.'

The determinations assessed in this sample demonstrate that many Immigration Judges are familiar
with and apply the guidance that is given, primarily in case law, on the treatment of expert medical
evidence for cases involving a claim of torture, as well as the standards articulated in the Istanbul
Protocol. In most of these cases the appeals are allowed and a grant of refugee status or
humanitarian protection is made.

However, the evidence shows that there is a serious lack of consistency in the treatment of MLRs
across the Tribunal and that in a significant number of cases the guidelines given in case law and
good practice standards are not followed by Immigration Judges, leading to a dismissal of the
appeal. Although an onward appeal may have been pursued in a number of these cases, depending
oncontinuingaccesstolegalaidand adiligent legalrepresentative, asignificant failure of protection
could be the consequence for individual claimants who may be returned to a country in which they
have beentortured.

This report does not suggest that all asylum claims for which there is an MLR documenting a claim of
torture must be allowed on refugee convention or humanitarian protection grounds. It is, however,
proposed that all such cases should be assessed according to clearly elaborated good practice
standards that are applied with consistency by all Immigration Judges. For cases involving a claim of
torture that has been assessed by a medical expert and documented in an MLR, this entails
Immigration Judges taking a consistent and rigorous approach to the consideration of this evidence.

Although not the primary focus of this report, concerns that emerged from the evidence about the
treatment by UK Border Agency (UKBA) case owners of claims involving torture are also elaborated
and discussed. The higher than average overturn rate on appeal, which reaches 69% for cases where
medical evidence was available to the UK Border Agency, indicates that there are serious
deficiencies with the treatment of asylum claims whichinvolve torture, at theinitial decision stage.

The findings of this research have very serious resource and efficiency implications for the UK Border
Agency and the Tribunal to consider, since poor decision making leads to an unnecessarily
protracted legal process. However, there is also the very serious consequence of subjecting already
vulnerableindividuals toalegal processinwhich theirintegrity and credibility are repeatedly subject
to question and doubt. Torture survivors should be able to focus on their rehabilitation, not on
unnecessary legal proceedings.

KEY FINDINGS

Key findings elaborate the main concerns that emerge from this research about judicial practice and
UK Border Agency decision-making in relation to expert medical evidence. The findings focus on the
pattern of decision-making in cases where an MLR has been submitted in relation to a claim of
torture and on the detailed treatment of the expert evidence by Immigration Judges.
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Pattern of decisions

Of the 37 cases in the sample, the appeals of 49% were allowed: significantly higher than the
overallallowalrateof asylumcasesintheTribunalof 27%inthefirst three quartersof 2010.

Of the 13 casesin the sample that had MLRs submitted to UK Border Agency at initial decision
stage, 9 were allowed in the Tribunal: an overturn rate of 69%.

Inall thecasesinthesamplewherethe evidence of the MLRisacceptedinfullby theTribunal;
the appeal was allowed.

Despite the acknowledged expertise of the Medical Foundation, in just over half the cases in the
sample the evidence of the MLR is not accepted in full by the Tribunal.

In9 cases, although the clinical evidence of torture is accepted, the cause attributed by the
claimantis not and the cases are dismissed on the grounds of lack of credibility.

Treatment of expert medical evidence

For survivors of torture, expert evidence can play a key role indocumenting the trauma resulting
fromanindividual’s experience of torture and placing this in the context of their particular
history. Findings indicate a lack of consistency across the Tribunal in the willingness of
Immigration Judges to be guided by the findings of MLRs in their consideration of the credibility
of acase.

The documentation and assessment of the subject’s history in relation to injuries described and
theexaminationfindingsis the key function of the MLR author. Insome cases the Immigration
Judge dismisses the claimant’s history documentedin the MLR as a ‘recitation’ or ‘self-reported’
account. Thecredibility of these claimantsisnotacceptedand these casesare dismissed.

Inconsistenciesin testimony will often count against the overall credibility of anasylum claimant
and may be fatal to their case. For survivors of torture, memory difficulties - aninability togive a
coherent history or failure to disclose incidences of torture - are frequently observed and are
well researched phenomena. In 8 of the 14 cases where the consistency of a claimant’s account
isatissue, the Immigration Judge dismisses the evidence presentedin the MLR and dismisses
the appeal on grounds of credibility.

The integrated findings of MLRs, based on the documentation of clinical evidence of torture and
anassessment of the consistency of this clinical evidence with the history (causation), arein
some cases treated separately by Immigration Judges. In the 10 cases where the causation of the
physical or psychological trauma documented in the MLR is at issue, the clinical evidence
reported in the MLR is accepted and in some cases acknowledged to be evidence of torture. In 6
of these cases the appeal is dismissed on the basis that the claimant is not deemed to be
credible and the causation they assert for the trauma that has been documented is not believed.
In these cases, effectively no factual finding is made about the cause of their treatment and no
alternative explanation for the injury and harm documented in the MLR is posited or examined.
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RECOMMENDATIONS

Recommendations are made that address the key findings to the Presidents of the First-tier and
Upper Tribunals (Asylum and Immigration Chambers) as well as to the Tribunals Procedures
Committee and the Senior President of the Tribunals, in the interest of ensuring that the right to
international protection for survivors of torture is secured.

Recommendations are alsomade to the UKBorder Agency on the basis of relevant findings on the
treatment of expert medical evidence for claimsinvolving torture at first instance.

TO THE PRESIDENT OF THE UPPER TRIBUNAL AND THE PRESIDENT OF THE
FIRST-TIER TRIBUNAL (IMMIGRATION AND ASYLUM CHAMBERS)

Guidance

1. Based on the findings of this research, and in accordance with the core duty to improve the
quality of decision making described in the Tribunal’s Customer Charter,? the President should
revise the Tribunal Practice Direction on expert evidence.

The revised Practice Direction should include specific guidelines on the treatment of expert
medical evidence in relation to claims of torture and should reflect case law from the
Tribunal and the Higher Courts on this issue, as well as the relevant standards and
guidelines detailedin this report.

2. Thefollowing standards should be reflected in the Practice Direction:

a. all evidence must be considered in the round, including expert medical
evidence, and a conclusion on the overall credibility of a claim must not be reached
before consideration of an expert medical report,

b. due consideration must be given to the medical expert’s opinion on the degree of
consistency between the clinical findings and the account of torture, on the
understanding that this does not impinge on the duty of the judge to make an overall
finding on credibility,

c. the evidence of General Practitioners (GPs) trained in the documentation of
torture must be accepted as expert medical opinion on the clinical sequelae
of torture, both physical and psychological,

d. due consideration must be given to psychological research in the area of
trauma and memory and its relevance to an individual claim,

e. judicial opinion must not be substituted for expert medical opinion on
matters specific to the clinical documentation of torture, without the support of
alternative equally qualified expert medical opinion,

f. evidence given in an expert medical report that gives a strong indication of
torture,
according to the appropriate standard of proof, must be accepted and acted
upon.
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Training

3.

The President of the Upper Tribunal should ensure that facilitated training on torture and
the sequelae for survivors, the application of the Istanbul Protocol, and the revised
Practice Direction is incorporated in the regular programme of training for Immigration
Judges.? The training should be experiential, participatory and utilise proven teaching methods
andincludean appraisal of comprehension.

The Joint Training Committee (First Tier and Upper Tribunal) should work with relevant experts
inthe field (medical and legal) for the appropriate development and delivery of such training.

TO THE TRIBUNAL PROCEDURE COMMITTEE

Oversight and Monitoring

5.

The Tribunal Procedure Committee, in accordance withits duty to make rules governing the
practice and procedure in the First-tier and Upper Tribunal with a view to securing justice,
fairness and efficiency,* should work with the Presidents of the Asylum and Immigration
Chambers toimprove the quality and consistency of decision making in cases involving a claim of
torture.

The Tribunal Procedure Committee should oversee the revision of the Practice Direction
on expert evidence to include guidance on the treatment of expert medical evidence in
relation to claims of torture and should monitor its effective implementation.

TO THE SENIOR PRESIDENT OF THE TRIBUNALS

Oversight

7.

8.

8

In accordance with the duty of the Senior President of the Tribunals to ‘maintain appropriate
arrangements for training, guidance and welfare of judges and other members of the First-tier
and Upper Tribunal’, and to give Practice Directions and approve Practice Directions give by
Chamber Presidents, the Senior President should consult with the Presidents of the Immigration
and Asylum Chamber to ensure:

a. appropriate guidance isgiven toImmigration Judges on the treatment of expert
medical evidencein casesinvolving aclaim of torture in the form of arevised Practice
Direction,

b. appropriate training is given to Immigration Judges on the treatment of expert
medical evidence in cases involving a claim of torture.

The Senior President should report on progress in relation to improved guidance and training
for Immigration Judges on the treatment of expert medical evidence in cases involving a
claim of torture in his 2012 Annual Report.
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TO THE UK BORDER AGENCY

9.

In view of the concerns about the quality of initial decision making - reflected in the high appeal
overturnrate documentedin this report for cases involving a claim of torture, in particular those
cases where expert medical evidence was available - the UK Border Agency must urgently
revise its policy guidance and its training programmes for case owners.

Policy Guidance

10. The Asylum Policy Instruction (API) on the Medical Foundation is currently under

11.

12.

revision. Any new policy which replaces it must include significantly strengthened guidance
for case owners on how to handle expert medical evidence in cases involving a claim of
torture.

The Asylum Instruction on Considering the Protection (Asylum) Claim and
Assessing Credibility must be amended so that: the ‘Summary’ and the section on ‘Medical
Evidence in support of the asylum claim’ include references to the APl on the Medical
Foundation, any new policy which replaces this APl and any other relevant policy guidance
on medical evidence, so that case owners are clear that they must consult and comply with
the more specific guidance that exists in thisarea.

The following standards identified in this research apply to first instance decision makers as
well as to the judiciary and must therefore be incorporated into the relevant policy
guidance:

a. all evidence must be considered in the round, including expert medical
evidence, and a conclusion on the overall credibility of a claim must not be
reached before consideration of an expert medical report,

b. dueconsideration mustbegiventothe medical expert’s opinion onthe degree of
consistency between the clinical findings and the account of torture, on the
understanding that this doesnotimpinge onthe duty of the case owner tomakean
overall finding on credibility,

¢. theevidence of General Practitioners trained in the documentation of torture
must be accepted as expert medical opinion on the clinical sequelae of
torture, both physical andpsychological,

d. due consideration must be given to psychological research in the area
of trauma and memory and its relevance to an individual claim,

e. the case owner’s opinion must not be substituted for expert medical
opinion on matters specific to the clinical documentation of torture, without
the support of alternative equally qualified expert medical opinion,

f. evidence giveninanexpert medical reportthat gives a strong indication of
torture,

according tothe appropriate standard of proof, must be accepted and acted
upon.
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Training

13. The UKBorder Agency must ensure that prior to the launch of any new policy guidance in this
area, all case owners participate in facilitated training on: torture and the sequelae
for survivors, the application of the Istanbul Protocol, and the requirements of the relevant
policy guidance in this area. The training should be experiential, participatory and utilise
proven teaching methods and include an appraisal of comprehension.

14. The UK Border Agency must also include training (at the standard described above) on torture
and the sequelae for survivors, the application of the Istanbul Protocol and the requirements of
the relevant policy guidance in both the foundation and consolidation training programmes for
case owners.

15. The UKBA should work with independent, acknowledged torture experts in the medical and legal
fields to develop and deliver such training.

Oversight and Monitoring

16. Drawing on the findings of this report, the UK Border Agency’s New Asylum Model (NAM+)
Quality Audit and Development Team (QADT) should undertake a thematic review of
decision- making in cases involving a claim of torture.

17. The findings of this thematic review should be used toinform: UK Border Agency training on
these issues, furtherrevisions (if necessary) to the relevant policy guidance, and the QADT’s own
audit processes so that there is regular monitoring of the effectiveness of and compliance
with the guidance.

18. The QADT should map and report progress to the National Asylum Stakeholder Forum
(NASF) Quality Sub-group on the development and implementation of the policy guidance and
training, and on the findings of the thematic review of decision-making in cases involving
aclaim of torture.

19. There should be an annual standing item on the agenda of the NASF Quality sub-group on the
quality of decision-making in cases involving a claim of torture.

TO THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES (UNHCR)
Oversight and Monitoring

20. As part of its Quality Integration Project, UNHCR should continue to closely monitor
implementation of those recommendations from its previous Quality Initiative Project reports
that relate to decision-making in cases involving a claim of torture.

TO THE INDEPENDENT CHIEF INSPECTOR OF THE UKBA

Accountability

21. On the basis of the concerns raised in this and other recent reports, the Independent Chief
Inspector of the UKBA should conduct an inspection of decision-making in relation to
vulnerable asylum claimants, and in particular those who have made a claim of torture.

10
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INTRODUCTION

It is broadly accepted that asylum seekers will have some difficulty in providing evidence to
substantiate their claim for international protection and that their fear of persecution is ‘well
founded’.® This is due to the nature of their flight from their country of origin and the journey to the
country where they seek refuge. Often the journey will have been made in the hands of people
smugglers who may have confiscated and retained documents that prove identity, nationality or
other aspects of the individual’s claim.

Inthese circumstances, the primary evidence to substantiate past treatment as well as future fear of
persecution is the asylum seekers own testimony, which may be considered together with
information about their country of origin. Information about the human rights record of the country
andabout the treatment of people with asimilar profile tothe claimant may be usedtoassess the
plausibility of their claim and the credibility of their testimony. It may also be used to assess the
potential future risk to them and whether to accept that they have suffered persecution in the past.
However, this information is not often specific to the individual.

While the burden of proof falls on the claimant to establish why they need protection, given the
gravity of gettingadecisionwrong, itisrecognised that the standard of proof for asylumclaimsis
relatively low when compared to the level of proof required in other civil proceedings.” This
standard of proof hasbeenwell establishedin UK case law and applies toall aspects of the asylum
claim, both establishing past persecution and future risk of persecution.®

In the case of survivors of torture, there is an additional ‘body of evidence’ that may be adduced in
the form of aMedico-Legal Report (MLR). An MLR documents, inaccordance withinternationally
accepted guidelines for the documentation of torture, the clinical evidence of torture of an
individual asylum claimant and addresses the degree of consistency between this clinical evidence
and the claimants’ account of torture.’ MLRs can carry significant evidentiary weight and may be of
particular assistance to decision makers and torture survivors themselves, given the particular
vulnerabilities which may affect their ability to give evidence.

AnMLR may be submitted to the UKBorder Agency by a claimant at theinitial stage of the asylum
decision making process or for a fresh claim, or at appeal, where it will be considered by the UK First
Tier or Upper Tribunal (Asylum and Immigration Chamber).' It will form part of the evidence that
may establish that the claimant has suffered torture orill-treatment'" in the past which, though not
determinative, will have a significant bearing of the assessment of the risk they face in the future if
returned to their country of origin. An MLR may have a significant impact on the outcome of an
asylumclaim, thereforeitisimperative thatitisgivenproper considerationand due weight.

This report examines how MLRs are treated by Immigration Judges at the Tribunal measured
againstacceptedinternational standards and guidance, including that givenin the Istanbul Protocol,
the Tribunal Practice Direction and case law.

1
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Part 1 of this Report provides an overview of the work of the Medical Foundation, of the practice
of torture and context to the concerns about the treatment of MLRs in the Tribunal. The
Methodology we have used is described in order to establish the extent to which our data can
be said to be reasonably representative of current practice of the Tribunal concerning the
treatment of MLRs prepared by the Medical Foundation. '

Part 2 sets out our findings in two main sections. The first section deals with the overall treatment
of cases in the Tribunal for which a Medical Foundation MLR was submitted in evidence and
looks at patterns of decisions on asylum claims. Patterns of decisions are considered in relation
to MLRs; claimant profile - including county of origin, gender, age range and basis of claim and the
availability of an MLR at first instance.

The second section looks in more detail at the judicial treatment of MLRs in the determination,
including judicial comment on the expertise of the MLR author, on the quality of the MLR and
findings on credibility in light of evidence in the MLR. Judicial comment on the issue of credibility is
examined in three categories: ‘history’ - judicial comment on the taking of and assessment of the
claimant’s history by the MLR author; ‘consistency‘- judicial comment oninconsistency in testimony,
evidence and late recall of and failure to disclose material facts; and ‘causation’ - judicial comment
on the attributed cause of the injury and harm documented in the MLR."

Part 3 examines the most relevant good practice standards and guidelines available for the
documentation of torture and treatment of expert medical evidence inrefugee status determination
procedures. The standards and guidelines referred to include: the Istanbul Protocol,™ the UNHCR
Handbook;" the Tribunal Practice Directions on expert evidence;'® the Tribunal Joint Presidential
Guidance note on child and vulnerable adult appellants,'” and the International Association of
Refugee Law Judges guidelines on the evaluation of expert medical evidence.'® In addition, relevant
case law from the European Court of Human Rights, the Court of Appeal, the Upper Tribunal (Asylum
and Immigration) and the former United Kingdom Asylum and Immigration Tribunal (UKAIT) is
examined and summarised.

Part 4 sets out a framework to assess i) the extent to which Medical Foundation MLRs are
compliant with the requirements of medical evidence and ii) the extent to which the practice of the
Tribunal, as represented in this sample of determinations, is compliant with accepted good
practice standards and judicial precedent.

Part 5 sets out conclusions and key findings in relation to the standards and guidance described
in the Report.

Finally, Part 6 makes recommendations to the Tribunal. Recommendations are also made to the
UK Border Agency on the basis of relevant findings on the treatment of expert medical evidence at
first instance.

12

BODY OF Freedom from Torture May



PART 1
CONTEXT to the report

The Medical Foundation for the Care of Victims of Torture (Medical Foundation) has provided care
and rehabilitation to survivors of torture and other forms of organised violence since 1985. It works
todocument evidence of torture, provide training for health professionals working with torture
survivors, educate the public and decision-makers about torture and its consequences and ensure
that governments honour their international obligation towards survivors of torture.

Those within the Medical Foundation remit for both its clinical and human rights work are survivors
of torture and organised violence. Thisisunderstood toinclude both severe physical and mental
suffering deliberately inflicted on a person in the custody, or under the control, of such organised
bodies as police, security forces and other agencies of governments, military and paramilitary units,
as well as organised non-state groups in situations where there is no effective state protection
available. It includes rape and sexual abuse perpetrated by such agencies.

Torture has been described as the act of killing a person without their dying. It is the intentional
infliction of severe painor suffering for aspecific purpose andisanattempt todestroyaperson’s
physical and psychologicalintegrity. The aim of tortureis not tokill the victim, but to break down the
victim's personality. Torture is often used to punish a person, to obtain information or a confession
fromaperson, to take revenge on a personand tocreate terror and fear withinapopulation.

The UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, which entered into force in 1987, defines torture in Article 1 (1) as follows:

“... the term 'torture’ means any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a third person, or for any reason
based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other person acting in an official capacity. It
doesnotincludepainorsufferingarisingonly from,inherentinorincidental tolawfulsanctions.”

Torture is prohibited under international law, which places the responsibility on governments to
prevent torture and to provide for the needs of survivors of torture, including as full rehabilitation as
possible.

However, torture continues to be practised in over 111 countries, " including countries that are
parties to the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.?°

13
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Use of torture

The use of torture and ill-treatment is integral to the institutional structure and practice of many
states. During times of conflict and peace governments and security forces use torture to repress
people. Tortureisalsousedbyoppositionforcesandbygroupssuchasdeathsquadsactingwithor
without governmentapproval.

Tortureis not confined to regions of the world or to governments with particular political ideologies.
Victims of torture include men and women from across social classes, age groups, religions,
identities and professions.

The trauma and stress of torture arises from the total experience of incarceration andill-treatment,
aswellasthespecificactsof violence. While torture may be used toobtaininformation or signed
confessions, it is also directed towards instilling and reinforcing a sense of powerlessness and terror
invictims and the societies inwhich they live. It is a process which is designed to destroy the physical
and psychological capabilities of survivors to function as viable individuals.

Torture Methods

Methods of physical and psychological torture are similar worldwide. Many torture techniques seek
to prolong the victims' pain and fear for as long as possible without leaving long term visible
evidence. Methodsof tortureandcategoriesof abusereportedinthelstanbulProtocolinclude:

Blunt trauma, positional torture, burns, electric shocks, asphyxiation, crush injuries, penetrating
injuries, chemical exposure, sexual violence and rape, medical amputation of digits or limbs, surgical
removal of organs, pharmacological torture, deprivation of normal sensory stimulation, humiliation,
threats of death, threats of attack by animals, psychological techniques to break down the individual,
violation of taboos, behavioural coercion, forcing the victim to witness torture or atrocities being
inflicted onothers.?!

The consequences of torture reach far beyond immediate pain. Many victims suffer long lasting
physicaland psychological consequences from post-traumatic stress disorder (PTSD), whichincludes
symptoms such as flashbacks (intrusive thoughts), severe anxiety, insomnia, nightmares, depression
and memory lapses. 2 Torture victims often feel guilt and shame, triggered by the humiliation they
have endured. Many feel that they have betrayed themselves or their friendsand family. Allsuch
symptoms are normal human responses to abnormal and inhumane treatment.

Medical Foundation Medico-Legal Report service

The Medical Foundation prepares expert Medico-Legal Reports (MLRs) for around 600 torture
survivors a year at the request of their legal representatives. The purpose of the MLR is to assess and
document physical and psychological evidence of torture and place this within the context of the
individual’s history. The degree of consistency between the clinical evidence and the account of
torture is assessed in accordance with the internationally accepted guidelines of the Istanbul
Protocol.?

MLRs are submitted as expert reports* for asylum applications either to the UK Border Agency for
firstinstance decisions or to the Tribunal for appeal cases. Around half the MLRs prepared by the

14
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Medical Foundation are for appeal cases in the Tribunal.? The Medical Foundation has a rigorous
intake and assessment procedure for MLRsand willonly acceptreferral for those individuals who
are deemed to be survivors of torture or organised violence. All clinicians who prepare MLRs are
selected by the Medical Foundation as suitably qualified and are trained specifically in the methods
of documentation of torture. Furthermore, all Medical Foundation MLRs are independently checked
by clinical and legal specialists.

Critical concerns about the treatment of MLRs

Concerns have been expressed over a significant period of time about the treatment of MLRs by
Immigration Judges at the Tribunal.?A study of determinations from the Immigration Appeal
Tribunal in 2002,% found that in general MLRs are considered to be helpful as evidence in the
determination of an asylum claim where an experienced doctor has found the history to be reliable
and ‘the pattern of physical/ psychological findings more likely to have been caused by the ill-
treatment described by the individual than by other likely causes.’?

Most importantly, the study also found evidence of a lack of consistency in this approach to medical
evidence and a lack of understanding in some cases of the way that MLRs are produced by the
Medical Foundation, despite the fact that this is documented in a number of publications.? A
number of specific concerns were identified in the 2002 study in relation to the treatment of medical
evidence:

» the Adjudicator,*statesa ‘medical’ opinion that contradicts the one expressed in the MLR,
without reference to the appropriate medical expertise

This is of concern because the Medical Foundation takes the position that medical opinion must only be
challenged by another professional with at least as much expertise.

» the Adjudicator questions the role of the doctor in assessing ‘credibility’

Whileitisaccepted that the Adjudicatoris final arbiterin deciding credibility, itisnonetheless assertedin
the study that medical evidence should be an important factor in that decision. History taking is part of
normal medical practice and the purpose of the MLR is to ‘establish degree of consistency between the
history and the physical and psychological findings’. Detailed medical examination and examination of
issues related to particular injuries are part of the process of establishing the accuracy of the history. The
doctor would consider it unethical to produce a report in respect of someone who is deliberately giving a
false account.

» the Adjudicator dismisses the doctor’s findings that the scars are consistent with the history on
the basis that possible causes beyond those given in the history have not been explored

The Medical Foundation argues that the doctor’s reasoned argument of why a scar could have been
caused in the manner described by the claimant should not be dismissed. If there are alternative credible
scenarios that the doctor has not considered, they should be given the opportunity to doso.

These and further concerns are reiterated in a 2004 paper for the International Journal of Refugee
Law.?' The issues highlighted in the paper include:

» theassessmentbyAdjudicatorsof thecredibility of asylum seekerswhoare torturesurvivors
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Particular concernisexpressed about the treatment by Immigration Judges of inconsistencies in testimony
and difficulties in recall and disclosure of evidence by torture survivors, despite the growing body of
evidence on the impact of trauma on memory and the ability to disclose traumatic events.

» theexpertise of the Immigration Appeal Tribunal with regard to the consideration and evaluation
of medical evidence

While it is acknowledged that the court possesses a level of expertise as a specialist Tribunal, it is argued
that caution should be exercised in the consideration of medical evidence and that Adjudicators should
not ‘replace clinical with judicial judgement’. While acknowledging the tension between the judicial and
expert witness roles, the paper states that “...It must be recognised that there are strictly medical areas
upon which it is unsafe for the Tribunal to trespass.”

» theinterpretation of scars inrelation to likely causation

Regarding the interpretation of scars, the paper states “...It is almost always true to say that a scar could
havebeencausedinanotherway. Howeveradoctor canonly assessscars against those episodes which
she knows are reasonably likely, given the patient’s history ... the doctor cannot reasonably be expected
to consider explanations for which there is no context according to the evidence before her.” It is stated
that should alternative causation be suggested by the UK Border Agency, the doctor should be given the
opportunity to give evidence in this regard.

= theapplication of the correct, lower standard of proof for asylum claims

The MLR may provide corroboration of a claimant’s assertion of torture, which in turn is supportive of the
credibility of the claimant as a whole. Given that ‘past torture is evidence of future risk’ and that an
asylum applicant is required to establish that there is a ‘reasonable degree of likelihood’ they would
experience persecution for a Convention reason if returned to their country of origin, the lower standard
of proof should be satisfied if the MLR corroborates the claimant’s assertion of torture.

= order of reasoning with regard to credibility

The paperargues that the ‘summary dismissal’ of the opinion of the doctor is not acceptable and that
medical evidence should be considered with the whole of the evidence and not after a decision on
credibility has already been made.

= assessment of the claimant’s account of their history

The authors do not agree that Medical Foundation doctors simply accept the history given by the MLR
subject without question as is sometimes suggested by Adjudicators, since it is part of their professional
expertise to make assessments about the truthfulness and consistency of a history in light of clinical
findings and the presentation of the individual on examination.

All of the matters highlighted in these previous reports continue to be of concern. Inareport written
in 2009 monitoring the outcome of asylum applications where Medical Foundation MLRs had been
submitted as evidence, anumber of issues with the practice of decision makers wererecorded as
being worthy of further investigation. These include: handling discrepancies in testimony, memory
problems and late disclosure of evidence; questioning the competence of General Practitioners to
diagnose psychiatrics and the remit of doctors to express opinion on issues of credibility;
inappropriately applying the Istanbul Protocol guidance in relation to the interpretation of scars. *

These and the following practice issues are regularly encountered at the Medical Foundation in the
course of preparing letters of representation at the request of solicitors, where evidence from an
MLR has been dismissed:*3
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» thedisregard of medical evidence where credibility has been underminedinother areas,

» thedismissal of MLR evidence where torture has been clearly documented because of discrepancies
in the claimant’s account, with no alternative explanation proposed for the scars,

»= theapplication of an inappropriately high standard of proof for asylum cases,

» thedismissal of evidence from GPs when they comment on psychiatric conditions or make a diagnosis
of PTSD or depression, despite the fact that it is the doctor’s duty to make a full mental state
assessment,

» thedismissal of a claim due to the late disclosure of torture, particularly sexual torture, despite the
existence of extensive researchon the impact of trauma on memory and the ability of survivors to
recall or articulate trauma,

»= thedismissal of the MLR due to aninadequate investigation, the methodology used, or concerns
about the qualification of the doctor/ professional to document torture.

This study was undertaken to address the many and longstanding concerns outlined above in a
systematic manner on the basis of a representative sample of recent Tribunal decisions for asylum
claimants where a Medical Foundation MLR had been submitted in evidence by:

. identifying patterns and trends in decision making and judicial reasoningin relation to expert
medical evidence,

. assessing the treatment of expert medical evidence in the Tribunalin relation to good practice
standards and guidance,

. gauging the extent to which the concerns of the Medical Foundation and others are reflected
in current judicial practice.

Itis expected that the findings will assist the Tribunal (Asylum and Immigration) in examining its own
practiceinrelationto this particular form of expert evidence, and form the basis of a productive
dialogue between all those interested in ensuring that the right to international protection for
survivors of torture is secured.

METHODOLOGY

It was known that obtaining a truly random sample of relevant determinations would not be possible
given the lack of direct access to Tribunal determinations for research purposes, and the difficulty in
obtaining determinations from claimant’s legal representatives.

A sample of 37 Tribunal determinations for asylum claimants where Medical Foundation MLRs had
been submitted, dated between September 2009 and September 2010, was collected and subject to
a detailed desk review. According to Medical Foundation records, the number of MLRs prepared for
appeal cases, and therefore the potential number of relevant Tribunal decisions for the selected
period, is approximately 300. The final sample of 37 determinations, obtained within the time
allocatedfor this purpose, is therefore approximately 12% of the total number of MLRs produced
annually by the Medical Foundation for appeal cases.
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Regardless of the limitations of the sample described in Appendix 1 our view is that this sample
provides a significant and sufficiently representative picture of current treatment of Medical
Foundation MLRs for robust findings and recommendations to be made.

The investigation was conceived as a desk study and therefore did not involve direct interviews with
the claimants whose decisions were the subject of thereview. The Tribunal determinations and
MLRs were obtained for the purpose of the research from the files held by legal representatives and
the Medical Foundation respectively, with the permission of the individuals concerned. All the
information presented in the report has been anonymised.
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PART 2

FINDINGS - treatment of cases in the Tribunal for which a
Medical Foundation MLR was submitted in evidence

Determinations®*

Of the 37 casesinthesample, the appeals of 49% were allowed and 51% dismissed in the Tribunal.
This is significantly higher than the overall allowal rate of asylum cases in the Tribunal, which was
28%in2009, and27%inthefirstthreequartersof2010accordingto UKBorder Agency statistics.®

Giventhat the MLR findingsin all cases allowed were acceptedin full, it could be concluded that
those cases, where it is accepted by the Tribunal that the claimant is a victim of torture on the basis
of expert evidence, have a significantly higher rate of success. It could also be concluded that the
submission of expert evidence in the form of an MLR may have a significant bearing on the outcome
of an appeal case of a survivor of torture in the Tribunal, though other significant factors may
include the quality of the legal representation and the
quality of the claimant’s witness testimony.

Of the 37 cases in the sample,
the appeals of 49% were allowed
in the Tribunal: significantly

These findings also indicate that the asylum claims of
survivors of torture are particularly poorly considered by

UK Border Agency case owners at the initial decision higher than the overall allowal
stage, even when expert medical evidence is available - as rate of asylum cases in the
demonstrated by the rate of overturn on appeal.3¢ Tribunal of 27%.

However, the findings also show that a significant number Of the 13 casesinthe sample
of people whom the Medical Foundation consider to be that had MLRs submitted to UK

Border Agency, 9wereallowed
in theTribunal.

victims of torture are not successful in appealing a refusal
of their asylum claim in the Tribunal, ¥ even with
supportive medical evidence. Furthermore, MLRs
submitted as evidence tothe Tribunal are dismissedina
considerable number of cases and have no bearing on the outcome of the appeal.

With regard to individual hearing centres, although the numbers in many cases are too small to
subject to meaningful analysis, the Manchester Hearing Centre shows a significantly higher rate of
dismissal of cases (6 out of 8). 4 out of the 6 cases heard at Taylor House on the other hand were
allowed. Furthermore, 6 out of the 10 cases at Hatton Cross, and both cases heard at Field House
(Upper Tribunal), were allowed. This means that for the London Hearing Centres, where 18 out of
the 37 cases were heard, 12 cases were allowed, amounting to 67%, which is significantly above the
average allowal rate in this sample and the average rate of 28% given in UK Border Agency
statistics.*®

Given the limited size of the sample from these centres, it is difficult to determine whether these
findingsreflectasignificant differenceinjudicial practiceinthe LondonHearing Centres, withregard
to treatment of medical evidence, and with regard to the asylum claims of those who are accepted
to be survivors of torture. On the basis of the evidence of this sample, however, this would certainly
merit further investigation, since a lack of consistency of approach across the regional hearing
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centres could considerably disadvantage claimants dispersed to those areas outside London in
particular.

MLRs*

Of the 42 MLRs produced in respect of 37 clients (some clients will have more than one MLR from
different clinicians or other professionals), the findings of 22 (52%) were accepted in full by the
Tribunal and the findings of 20 (48%) were not. For the MLRtobe acceptedinfull, thismeans that
both the clinical evidence of torture and the attribution of torture given by the claimant and
documented in the MLR, is accepted by the decision maker.*

In all of the 18 cases where the findings of the MLR(s) were accepted in full by the Immigration
Judge, the appeals were allowed, and in all 19 cases where the findings of the MLRs were not
accepted in full, the appeals were dismissed.* The sample therefore demonstrates a clear
correlation between the acceptance of the medical evidence of torture and its sequelae as
documented in the Medical Foundation MLRs, and a positive decision in the Tribunal.

However, the sample also demonstrates that in a
significant number of cases the findings of the MLR are
not accepted in full by the Tribunal (48%), despite the

Inallcaseswheretheevidenceof
the MLRwas acceptedin full by the

Tribunal, the appeal wasallowed.

Despite the expertise of the Medical
Foundation, in justover half the

acknowledged expertise of the Medical Foundation and
the professional standards and methodology applied in
the preparation of Medical Foundation MLRs.*

casestheevidenceof the MLRwas

not acceptedby the Tribunal. SomeMLRsaredismissedintheirentirety (19/27%of the

cases in the sample) and in all these cases the appeals are
dismissed. Inasubset of this group of cases (9/24% of the
cases in the sample) the clinical evidence of trauma
documented in the MLR is accepted by the Immigration
Judge, in some cases explicitly as evidence of torture, but
the causation attributed by the claimant is not. The cases
are dismissed on the basis that the claimant is not found
to be credible and the overall findings of the MLR are therefore set aside.®

In 9 cases, although the clinical
evidence of torture was accepted,
the cause attributed by the claimant
was not and the case was
dismissed.

Claimant profile*

Gender

In this sample of 37 cases, 50% of female claimants and 48% of male claimants were successfulin
their appeals.

According to UKBorder Agency statistics, the general grant rate of some form of protection oninitial
application is almost the same for female and male asylum applicants (28/27%),* although official
gender disaggregated statistics are not available for decisions on appeal at the Tribunal. It is
therefore difficult to compare the findings from this sample by gender, with findings for appeal
applicants ingeneral.

However, in arecent report published by Asylum Aid,“ UK Border Agency internal management
figureswere cited (not published as official statisticsand therefore ‘need tobe treatedwithadegree
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of caution’) which indicate that in the last 12 months there was an appeal allowal rate for women’s
asylum claims in the Tribunal of 35-41%.%

The allowal rate of 50% in this sample of claims from women torture survivors is significantly higher.
This indicates that not only are women’s claims treated significantly differently by Immigration
Judges than UK Border Agency case owners, but that within this group the claims of women
survivors of torture are particularly poorly considered at the initial decision level, judged by the rate
of overturn.

Indeed, of the 16 women in the sample, 7 had submitted MLRs to the UK Border Agency for
consideration at initial decision stage. The findings of all of these MLRs were dismissed according to
the record in the determinations, while the Immigration Judge accepted the findings of 6 of these
MLRs on appeal and allowed the cases.

These findings suggest that where women have an opportunity to give a proper account of their
history for the preparation of an MLR and disclose in detail torture and ill-treatment, including
incidences of sexual violence, in a non-adversarial and appropriately supportive setting, this has a
very significant effect on their ability to establish their credibility, when such evidence is given

proper consideration by the UK Border Agency or th
Tribunal. Half the female claimants in the sample

were successful in their appeal,

It should be noted that of the women’s cases in this study, | compared with a general allowal rate
50% were dismissed on appeal. Thismeans thatof the 16 | for women’s appeals of 35% and a
women whose cases were included in this sample, 8 were | UKBA allowal rate of 28%.

unable to establish a protection claim, despite the | g oosc claims for protection were
submission of the MLR and despite it having been | gismissed despite it having been
accepted by the Medical Foundation that they were | gccepted by the Medical Foundation

victims of torture. that they were survivors of torture.

Age range

Withregard to age range, it is noticeable that the percentage dismissal rate for two largest age
groupsis significantly higher than that of other age groups, although it is noted that the numbers
involvedinthe other groups are small. Although the 26-45year age groupismuch largerinsize, it
has a similar dismissal rate to the 19-25 year olds.

These findings suggest that it may be harder for a torture survivor to establish a claim for asylum in
the largest overall age cohort of 26-45.

Basis for protection claim

The percentage of cases allowed that are based on the ground of political opinion (32%, the largest
groupinthesample), issignificantly lowerthantheoverallallowal rate for thissample (49%).“

As statistics disaggregated according to Refugee Convention ground are not available from the UK
Border AgencyortheTribunal, itisnot possible tocompare the findings from thissample with the
general trend. It would be interesting to know, for example, whether the majority of asylum
applications are made on the basis of political opinion (or imputed political opinion), and whether
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theallowal rate for this category of claimant is significantly lower than the average, asin thissample.
This might indicate a more sceptical view taken by decision makers of claims based on political
opinion or a higher threshold of ‘proof’ required for such cases to be made out.

Itispossible tosaythatinthissample, inasignificant number of cases based on political opinion,
whilst it may have been accepted that torture or harm has
occurredasevidencedintheMLR, itisnotacceptedthat | , 90f the 13 cases where an MLR had
the cause is that claimed by the claimant or that thereisa | peensubmittedtothe UKBAforthe

future risk. initial decision, the Immigration Judge

o allowed the case.
Country of Origin

Thisrepresentsanoverturnrate of 69%

No obviously discernible pattern emerges from the for this group of cases.

treatment of individual cases and the respective MLRs
according to the country of origin of the claimant, because
of the small number of cases for each country.

However, itisinteresting to note that all 4 cases in the sample from the Democratic Republic of
Congo (DRC) are dismissed and the MLR evidence rejected. Three of the cases were heard in the
Manchester Hearing Centre: all female claimants with claims based on imputed political opinion and
all dismissed on grounds of credibility.

By contrast, 4 of the 5 cases of claimants from Afghanistan were allowed onappeal, withthe MLR
evidence being fully accepted. All 5 cases were heard in London, 4 in Hatton Cross.

2ofthe4allowedcasesareminors, one of whomhadbeenforcibly recruitedtothe Taliban, while
the other two were male and female claimants who were deemed at risk due to perceived
connectionswiththe Talibanand forced marriagewithaTalibancommanderrespectively.

UK Border Agency Treatment of MLRs*®

UKBorder AgencyReasons for Refusal Letters (RFRLs) were notread for the purpose of this study.
However, judicial determinations routinely consider the UK Border Agency’s RFRLs and where it was
recorded that theinitial decision by the UKBorder Agency included consideration of an MLR, this
was noted.

Bearinginmind that all the casesin the sample had been dismissed by the UK Border Agency, and
that notallcasesinthesamplehad MLRssubmitted at theinitial decisionstage, the treatment of
medical evidence in the sample cases by the UK Border Agency (as noted in the determination) was
alsorecorded. Thiswaswithaview tocomparing the treatment of the same medical evidence by
the Tribunal.

Itwas found that 13 of the 37 cases in the sample (35%) had MLRs submitted at the initial decision
stageandinall cases thismedical evidence had beenrejected, accorded little weight or treated
negatively by the UK Border Agency according to the record in the determination.

At appeal stage, the Immigration Judge in 9 of the 13 cases (69% of the sample of 13 cases)
overturned this assessment and accepted the findings of the MLRs in full. All the appeals were
allowed.
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Thisoverturnrate on appealisclearly agreat deal higher than the average overturnrate of 28%,
according to UK Border Agency statistics.™ It suggests a significant discrepancy in the treatment of
medical evidence in cases involving survivors of torture by the UK Border Agency and by the
Tribunal, which should be of serious concern to the UK Border Agency, particularly given their
express commitment in the Asylum Improvement Project to achieving ‘better, more sustainable
decisions (i.e. not lost at appeal)’.”!

Detailed findings indicate that the reasons given by UK Border Agency case owners for the refusal of
cases and dismissal of evidence from the Medical Foundation include: late disclosure and
inconsistencies in testimony between MLR and initial account; uncritical acceptance in the MLR of
the history and account given by the claimant (cause of harm); lack of or inadequate exploration in
the MLR of alterative causation of harm, including self-harm; and the GP not being qualified to
diagnose psychiatrics and particularly PTSD.

Interestingly, these are all significant issues highlighted in this report with regard to the negative
treatment of MLRs in the Tribunal. This suggests that a significant number of decision makers both
at first instance and in the Tribunal have a similarly sceptical approach to the consideration of
medical evidence in relation to survivors of torture. Indeed, the 4 cases where the Tribunal did not
overturn the UK Border Agency assessment of medical evidence illustrate this point. In these cases
the Immigration Judges give the following reasons for dismissal of the case: the claimant’s account
and history was accepted uncritically in the MLR; the claimant is not found to be credible; the
Immigration Judge is unable to reach a ‘firm conclusion’ about the causation of injuries, which was
found to be ‘diagnostic’ of torture in the MLR; and there are inconsistencies in the claimant’s
account.

Inone case, the Immigration Judge states: “... lamsatisfied that the appellant hassuffered torturein
the past ... lamalsosatisfied having regard to Dr X’s opinion that the appellant is suffering from
PTSD, depression and memory loss”. He then dismissed the case on the basis that the claimant was
not credible and that there were inconsistencies in the history, despite this having been specifically
addressed in the MLR.

The9casesthatwereallowedinthisgroupof 13, ontheotherhand, are good examplesof positive
and considered treatment by Immigration Judges of Medical Foundation MLRs, even where the UK
Border Agency has taken a negative or sceptical view:

Case 3: "...itis perhaps right to start by saying that the respondent's approach to these applications
has|think beensignificantly flawed from the very beginning. The refusal letter iswrittenon the basis
of a total refusal to believe aword the husband in particular has told ... | found both appellants
entirely credible in the evidence that they gave, not least because what they said was significantly
supported by the quality of the expert reports that had clearly examined their cases very closely,
conscientiously and with considerable expertise.”

Case 6: "...The medical evidence shows that the appellant is in a fragile mental state and is a
particularly vulnerable individual *an acute suicide risk+ ... terrified of being returned to x...”

Case 14:“...the physical scarring is highly consistent with the attributions she gives, and there is no
discrepancy between the causations and approximate timescale she describes ... Dr x also states that
the appellant has clear features of PTSD ... In the reason for refusal letter at paragraph 37 the
respondent considers that this diagnosis of PTSD ‘cannot be considered reliable when a doctor does
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not have the appropriate psychiatric qualifications’. That attack onDr x’s qualificationsinmyview is
amply dealt with in the letter of Dr Juliet Cohen, the Head of Medical Services at the Medical
Foundation, in which attention is drawn to Dr x’s qualifications in psychiatry.”

Case 18:“...In the absence of any contra medical evidence from the respondent | see no reason to
reject the expert report by Dr x and therefore adopt his conclusions”.

Case 19: “...The respondent has stated that they do not accept that the injuries were sustainedin the
manner she has described, however given that the respondent does accept that the appellant has
been detained by the authorities in x, | find that the evidence from the Medical Foundation satisfies
me to the relevant standard of proof that these scars are indeed as a result of having been beaten in
detention”.

Case 28: “...Dr xset out at paragraph 20 of the MLR ‘other possible causes of these clinical signs could
bearthritisorinflammatory changesin the connecting tissue of the feet, but x does not give history of
suchproblems’ ... Dr x has noted that there are some inconsistencies given in his account and has also
given a reason as to why they may have occurred...”

Case 32: “... | have noted that Dr x has assessed over 130 alleged torture victims for the Medical
Foundation ... | find that the medical and counselling evidence is compelling ... whilst it would be
completely unrealistic to state that that the organisation (MF) cannot reach erroneous conclusions,
neverthelessImust takeintoaccount that they frequently refuse topreparereports... Theauthorsof
the medical reports have properly assessed their findings against the WHO diagnostic criteria for
research, the ICD-10 classification of mental and behaviour disorders...and | find that Miss x is
suffering from PTSD...”

Of particular notein Case 32 is the Immigration Judge’s comment about the claimant’s negative
experience of the UK Border Agency screening process, in relation to discussion of discrepancies in
her account. The Immigration Judge makes the following observation on the basis of a recording of
the interview:
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Case 32 “... The interviewers constantly tried to persuade her to admit that her real name was not x.
One of them even said to her 'you are lying through your teeth’. The tone was very intimidating and |
was shocked to hear these words. In spite of this persistent pressure, she continued to insist on her
real name. She wept uncontrollably for long stretches of time "
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FINDINGS - treatment of MLRs in the determination

Expertise of the MLR author®?

The weight given to expert evidence will depend to a great extent on the expert’s ‘expertise,
experience or opportunity toinvestigate’.>* While it may be considered an error of law to ignore
relevant evidence from areliable source, it may be set aside if it has been given ‘due consideration’
and reasons are given. These reasons should include consideration of the areas of expertise and
experience of the expert and how these were acquired, as well as ‘consideration of whether the
expert’sopinionis based on a full knowledge of all established and relevant facts, using reliable
methods.”>*

In 10 of the 37 cases in the sample, the Immigration Judge specifically comments in their
determination on the expertise and credentials of the MLR author. In 7 of the 10 cases the
comments were positive, accepting the expertise of the author and their qualification to make the
relevant diagnosis. All of these cases resulted in the appeal being allowed. It is interesting to note
that in 2 cases the Immigration Judge specifically mentions their disagreement with the negative
opinion of the UKBorder Agency on the matter of the expertise of the MLR author, whilein 1 case
the Immigration Judge agrees with this assessment.

Some Immigration Judges question the
expertise of Medical Foundation doctors
despite their qualifications and

experience, their specific training and

Inall 3 of thecases where expertisewasnotaccepted, the
MLR author was a General Practitioner. In 2 of these cases
the Immigration Judge did not accept the General
the guidelines and quality assurance Practitioner’s qualification to diagnose psychiatrics and
procedures that are in place at the specifically PTSD, while in 1 their qualification to assess
Medical Foundation. scars is questioned and in another, their objectivity is
questioned.

While the majority of Immigration Judges whose determinations are in this sample therefore accept
the credentials of the authors of Medical Foundation MLRs, this is not a position that is consistently
adopted.

It is noted that the number of cases where the qualification and expertise of the doctor is not
accepted is small (3). However, given that the acceptance or otherwise of the expertise of the MLR
author has animportant bearing on the acceptance of the overall findings of the MLR, and given that
this in turn has a bearing on the outcome of the appeal, it is significant and of overwhelming
importance to the individual claimant.

Moreover, whatever the numbersinvolved, it is a matter of concern that the qualification of Medical
Foundation doctors to present expert medical reports and specifically to make a psychological
evaluations, is subject to question at the Tribunal.

Allthe doctorsand other professionalswhowrite MLRs are selected by the Medical Foundation as
suitably qualified and are trained specifically in the methods of documentation of torture, in
accordance with the standards of the Istanbul Protocol.* Furthermore, all Medical Foundation MLRs
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arepreparedinaccordance withstrict guidelines and are independently checked by clinical and legal
specialists.>®

Quality of MLR®’

The lmmigration Judges in the sample specifically comment in their determinations on the quality of
theMLRin6cases. In4of thesecasesthecommentsarepositive, mentioningthereputationofthe
Medical Foundation, the experience and expertise of the authors, the lengthy assessments that have
been carried out, the careful preparation of the reports and the useful content, including medical
assessments made with reference to the relevant diagnostic criteria. In 3 of the 4 cases the appeals
wereallowed. The 6" case was criticised for not considering ‘in detail’ alternative possible causation
for the injuries documented in the report.

These positive findings as well as the general lack of comment on the quality of MLRs indicate that in
generalthelmmigration Judgesin thissample have not takenanegative view of the quality of the
MLRs before them.

Credibility
Given that corroborative evidence is very often lacking in asylum claims, ‘credibility assessments’
based on the internal coherence of the claimant’s
testimony, its external consistency with objective the core of the refugee status
evidence and its inherent plausibility, are used determination process - it requires an
throughout the decision-making process to filter out assessment of the essential

‘false’ claims.®® Indeed, in a recent report on decision- ‘truthfulness’ of a claimant’s history.
making in women’s asylum claims, Asylum Aid observes
that ‘the assessment of credibility forms the core of the
refugee status determination processinthe UK’.*

The assessment of credibility forms

For survivorsof torturean MLR can
playakeyroleindocumenting the
traumaresulting fromtortureand
However, serious concerns about the assessment of | Placingthisinthe contextof their
credibility in asylum cases have been highlightedina | Particularhistory.

number of previous reports.®® According to Catriona Findings indicate a lack of consistency
Jarvis, an Immigration Judge citedin arecent study of in the willingness of Immigration
the Tribunal, since credibility findings ‘... goto the heart Judges tobe guided by the findings of
of the identity of asylum applicants, to get it wrong is to MLRsin their considerationof the
addinsult toinjury...toinflict yet further damage upona credibility of a case.

human being who has already undergone experiences
incomprehensible to most of us.’¢

The detailed examination of the cases in this sample demonstrates that a finding on credibility is the
core element of a decision in an asylum claim at appeal level, as well as at the initial decision stage.
Furthermore, it is evident that decision making on the issue of credibility is inherently problematic
and complexin asylum claims. It requires that an assessment of the essential ‘truthfulness’ of a
claimant’s testimony and history is made in light of such evidence as is available. In the cases of
survivorsof torture, expertevidencein the formofanMLR can play akeyroleindocumenting the
trauma resulting from an individual’s experience of torture and placing this in the context of their
particular history.
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While it is the absolute prerogative of the Tribunal and the Immigration Judge to make a finding of
fact on the overall credibility of an asylum claimant, ®* in the case of survivors of torture in particular,
they may benefit from the assistance of doctors experienced in the documentation of torture.
Findings of thisinvestigationindicate that while many Immigration Judges are willing to be guided by
the findings of anMLR in their consideration of the credibility of a case, asignificant number are not.

The position taken by Immigration Judges in some cases appears to call into question the authority
and purpose of expert medical evidence in asylum appeals, if the doctor is merely required to record
the physical or psychological sequelae of torture and is criticised for giving a professional opinion
about the relationship of this evidence to the likely cause. The Istanbul Protocol states the following

with respect to the purpose of medical expert opinion in the

The documentation and assessment investigation of torture:

of the subject’s history in relation to

injuries described and the “... A. Purpose of inquiry, examination and documentation

examination findings is the key

function of the MLR author ... 122. The purpose of the written or oral testimony of the
physician is to provide expert opinion on the degree to which

In some cases the Immigration medical findings correlate with the patient’s allegation of abuse

Judge dismisses the claimant’s and to communicate effectively the physician’s medical findings

historydocumentedin the MLRasa and interpretations to the judiciary or other appropriate

‘recitation’ or ‘self-reported’ authorities. Inaddition, medical testimony often serves to educate

account. the judiciary, other government officials and the local and
international communities on the physical and psychological

The credibility of these claimantsis sequelae of torture.

notacceptedandthesecasesare

dismissed The examiner should be prepared to do the following:

(a) Assess possible injury and abuse, even in the absence of specific
allegations by individuals, law enforcement or judicial officials;

(b) Document physical and psychological evidence of injury and abuse;

(c) Correlate the degree of consistency between examination findings and specific allegations of
abuse by the patient;

(d) Correlate the degree of consistency between individual examination findings with the knowledge
of torture methods used in a particular region and their common after-effects;

(e) Render expert interpretation of the findings of medical-legal evaluations and provide expert
opinion regarding possible causes of abuse in asylum hearings, criminal trials and civil proceedings;
(f) Use information obtained in an appropriate manner to enhance fact-finding and further
documentation of torture.”%3

Taking a history®

As detailed in the Medical Foundation Methodology, Medical Foundation doctors and other
professionals are required to exercise their skill, experience and training in taking and assessing a
history from the subject of an MLR. The assessment of the subject’s history inrelation to the injuries
described and the examination findings is the key function of the MLR author, who is guided by
Medical Foundation Methodology guidelines,® and the standards set out in the Istanbul Protocol.

With respect to medical evidence required for the investigation of torture, the Istanbul Protocol
provides the following guidance:
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“ 4, Medical Evidence
...105. In formulating a clinical impression for the purpose of reporting physical and psychological
evidence of torture, there are six important questions to ask:

(a) Are the physical and psychological findings consistent with the alleged report of torture?

(b) What physical conditions contribute to the clinical picture?

(c) Are the psychological findings expected or typical reactions to extreme stress within the cultural
and social context of the individual?

(d) Given the fluctuating course of trauma-related mental disorders over time, what is the time frame
inrelation to the torture events? Where in the course of recovery is the individual?

(e) What other stressful factors are affecting the individual (e.g. ongoing persecution, forced
migration, exile, loss of family and social role, etc.)? What impact do these issues have on the victim?
(f) Does the clinical picture suggest a false allegation of torture?”¢’

Taking the history is understood to be a complex process and in accepting the history given, the
doctor (or other MLR author) is exercising their professional judgement as an independent expert or
professional witness whose duty is to the court. The Medical Foundation Methodology describes the
process asfollows:
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“ The doctor sees the subject of the report on aminimum of two occasions, more if needed. Afull
history and examination are undertaken and physical and psychological findings documented.
Photographs or body diagrams of scars may be made if they would assist (e.g., where recent bruising
might fade).

Before taking the detailed history and conducting the examination, the doctor will familiarise herself
with the papers provided to the Medical Foundation, (usually) by the subject’s legalrepresentative...

However, it is important to note that the testimony of the subject given elsewhere does not form the
basis for the doctor's history taking, which is always done independently.

The whole of the subject’s testimony is assessed in the light of, among other things: health reported
prior to and after torture, the history and detail given of the torture and the subject's affect and
behaviour... There is no ‘normal’ behaviour of a torture victim, but the doctor assesses their
observations within her consideration of the person’s mental state in the overall context of the
person’s speech content, culture of origin, family history, employment, levels of education, current
state of health and apparent personality...

The specificity of the detail in an account, particularly sensory and geographical detail, as well as
medical details of injuries received and the healing process of those injuries (e.g. how medically
plausible is the account given of the healing process?) - all add to the often complex and detailed
picture ...

Itisnottheroleof thereport writing doctor to assess credibility. However, doctorsdonot, evenin
their everyday practice, accept at face value everything they are told by their patients...

During the examination Medical Foundation doctors critically assess the account given in relation to
theinjuries described and the examination findings, in the light of their own experience and the
collective experience of colleagues at the Medical Foundation, and may decline towrite areport if the
account and findings do not correlate....
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...Asenior doctor then reviews the report and a legal officer to check that all relevant aspects have
been addressed appropriately before it is signed off.

All Medical Foundation doctors understand and sign a declaration to the effect that the MLRisan
expertwitness reportand that their duties to the court are those of an expert witness ... ”%8

In the majority of the cases in the sample, while issue may be taken with regard to the credibility of
the claimant, the Immigration Judge does not comment on the process of history taking specifically.
However, in 4 of the 6 cases in the sample where reference is made to this process, the Immigration
Judge appears to make the assumption that the doctor has merely listened to the account and
assumed its veracity. In one case the Immigration Judge states that the MLR author has ‘recited’ the
account of the claimant; in another, that the diagnosis is ‘founded on a pre-existing acceptance of
theaccount’. Afurtherexamplestates that the MLRwas ‘based largely onself-reporting’.*’
Given that many asylum claims rest on an acceptance of the core credibility of the claimant, central
towhichis the claimant’s account of their history, the dismissal of the findings of the medical expert
in regard to this history will have serious consequences for the claimant. All 4 of the cases where the
expert’s assessment of the history given in the MLR is explicitly rejected by the Immigration Judge
were dismissed on grounds of credibility.

It is of concern that this sample demonstrates a lack of | Inconsistenciesintestimonywilloften
consistency in the view of Immigration Judges about the | countagainsttheoverallcredibilityof
role of the MLR author in assessing the veracity of a | 9 a_syl“m claimant andmay be fatal to
claimant’s account of their history. As is noted in the their case.

Medical Foundation MLR Methodology guidelines,” it is not Forsurvivorsof torture, memory
the role of the expert to make a finding of fact about the | gifficuities- aninabilitytogivea
overall credibility of the claimant. However, it is central to | coherent history or failure to disclose
their task to assess the degree to which the account is | incidencesof torture - are frequently
consistent with the findings before them. Their findings on | observedandarewellresearched
this, which are informed by their professional dutiesand | phenomena.

their duty to the court, should therefore be taken into

accountinthe assessment of the claimant’s core credibility in relation towhich the Immigration
Judge will be required to make a finding of fact.

Consistency, recall & late disclosure”’

The issue of inconsistency in the claimant’s account of their history is commented on in 14 of the 37
cases in the sample (38%). Thisis in a context where inconsistencies in testimony, whether given on
separate occasions or on a single occasion, will be often counted against the overall credibility of an
asylum claimant and may be fatal to their case.

With regard to the assessment of inconsistencies in the testimony of a survivor of torture, it is
acknowledged that particular conditions apply. Memory difficulties - an inability to give a coherent
history or failure todisclose incidences of torture andill-treatment in non-conducive circumstances,
such as an interview with a Home Office official - are frequently observed and well researched
phenomena.”? Forexample:
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“... Current research on memory shows that stories can change for many reasons and the changes do
not necessarily indicate that the narratoris lying. In the real world, we know that the most rigidly
reproduced accounts may be so because they have been memorised from a script. Conversely, those
with certain discrepancies may be genuinely reconstructed from autobiographical memories. Yet we
encourage consistency in all testimony because it "keeps it simple”.

Motivation to be consistent is only present if the subject first knows that consistency is valued above
everything. If not, itis "accidental” rather thanintended. In Britain we give witnesses their statements
toreadbefore goingintocourt, toensure theyare happy tosweartothemonoathandtomakesure
they do not then depart from the "established” story. Presumably this is based on the assumption
that they are likely to do so. This does not mean we are suggesting they lie, just that experience in the
courts has shown it isalmost impossible to maintain absolute consistency, especially if it isa long time
sincetheeventstoberecalled. Yet this latitudeis not giventoasylum seekers who arerepeatedly
judgedandfoundnotcredibleonthisveryissue. Thisapplicationof dualstandardsisiniquitous.

There are strong grounds for arguing that lack of consistency per se cannot be used to give any
negative weight to the assessment of credibility. In addition, it needs to be acknowledged that
judgments about credibility are extremely fallible...

The findings of this review have wider implications for any witness evidence presented in court. In the
case of asylum seekers, especially, it is clear that great caution needs to be exercised in denying
credibility. The normal variability of memory is likely to be exacerbated by the medical factors
reviewed above and a generalimpairment of recallis to be expected as aresult of their traumatic
experiences and physical and mental state...””3

Thelstanbul Protocol, while recognising that false allegations or exaggerated accounts of tortureare
sometimes made, states:

“...Inconsistencies in testimony can occur for a number of valid reasons, such as memory impairment
due to brain injury, confusion, dissociation, cultural differences in perception of time or
fragmentation and repression of traumatic memories.

Effective documentation of psychological evidence of torture requires clinicians to have a capacity to
evaluate consistencies and inconsistencies in the report.”’#

The Medical Foundation MLR guidelines address this issue in the excerpt below:
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“... Methodology of Medical Foundation Reports

... Itisour experience that, because doctors take their histories in ways quite different from lawyers
or government officials, and because of the setting of a doctor's examination room compared to, say,
the lawyer's busy offices or an interview room at the Home Office, a more detailed disclosure often
results. Disclosure is sometimes significantly enhanced merely by the fact that the questions are put
by a doctor, especially, we believe, if the doctor has had a level of specialist clinical training on
interviewing survivors of torture and has gained experience from other such interviews of the
immediate and long term impact of torture.

Memory difficulties are explored in detail and with reference to established psychology research in
this field.” Further resources such as psychometric testing by a clinical psychologist are available if
needed. Anopinionis given onthe examinationinitsentirety and not onisolated findings.
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... Eachreport is read back to the subject to confirm details of the history have been accurately
recorded. This process sometimes triggers further recall of details of the events as well as servingasa
check that interpreter and doctor have understood the subject correctly ...”7¢

In 6 of the determinations examined in this sample the Immigration Judge makes reference to either
the late disclosure of traumatic incidences such as rape, orinconsistencies in testimony around
material facts, and accepts the explanation for this given in the MLR. In all of these 6 cases the
Immigration Judge, having given due consideration to the evidence of the MLR, accepts the core
credibility of the claimant’s case and the cases are allowed. For example:

Case 4: the Immigration Judge accepts that the inconsistencies in testimony of the claimant could be
attributed to his age (16, though younger when the trauma occurred), as suggested by the MLR but
denied by the UK Border Agency, who disputed his age.

Case 6: thelmmigration Judge accepts that awomanwas unable to disclose the fact that she had
been raped when interviewed by a UK Border Agency case owner due to the presence of a male
interpreter.

Case 7: the Immigration Judge accepts that the claimant had been unable to give a coherent
description of her history tothe UK Border Agencyinterviewer due to the high level of traumathat she
had suffered. It was noted that after the lengthy involvement of a counsellor at the Medical
Foundation with whom she had built up arelationship of trust, she was eventually able to give aclear
and coherent history.

Case 32: the Immigration Judge comments on the intimidating tone and questioning style of the UK
Border Agency screening officer in connection with the failure to disclose relevant information. The
judge, who had listened to arecording of the interview, states that he was shocked to hear this tone
and the claimant being accused of ‘lying through her teeth’.

However, in 8 of the 14 cases (22% of the whole sample)

Cases demonstrate that evidence
about thenegativeimpactoftorture
onmemoryandtheability todisclose
informationisnot accepted by some
of the Immigration Judges in the
Tribunal.

This has a very significant impact on
the assessment of credibility in these
cases, allof whicharedismissed.

in which consistency of testimony is at issue, the
Immigration Judges take a negative view of the evidence
presentedinthe MLR and the cases are all dismissed.

For example:

Case 10: the MLR doctor diagnoses PTSD and severe depression
according to DSM-1V criteria’ and refers to a “complex trauma
picture” andthedifficultyinassessingtheclaimantintheusual
waydue to theseverityofiill health. The doctor recommendsan
adjournment of the case so that a full assessment could be

carried out following a period of treatment or that "there is an understanding of the possible
psychological reasons for discrepancies in her history.” The Immigration Judge remarks in the
determination, "The defects of the account go beyond inconsistency and include implausibility” and
states that the MLR does not have significant evidential weight.

Case 11: the Immigration Judge does not accept that the client’s mental state as documented in the
MLR affected her ability to give evidence at the relevant hearing; "I therefore find that there was no
good reason for the appellant tofail to disclose evidence on which she now seeks torely...namely the
claimed multiple rapes in prison, to reinforce her claim of detention...”
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The MLR doctor gives the opinion that the late disclosure of rape and pregnancy as result of rape in
thiscase, are due to the psychological condition of the claimant and the male dominated environment
she experienced at all stages of the legal process. This

included a male interpreter from her community, with | n15casesthe causeof the torture

the concomitant issues of stigma and shame. documented in the MLRis at issue and
discussedin the determination.

The Immigration Judge dismissed these reasons on the
basis that her legal representative hadnot requestedan | In120f these casestheclinical evidence
all female court for the current hearingand that during | ©f trauma reported in the MLR is
screening and asylum interviews the claimant had not | accepted.

stated that she was not fit to conduct interviews.
Furthermore the Immigration Judge states that she did
not disclose rape despite being asked one open
question: "...You were in prison...what happened during
that time".

In8of the 12 cases the cause of torture
givenby the claimant and documented
in the MLR as part of the overall
findings, isnot accepted. All of these
cases aredismissed.

In the same case, the Immigration Judge states that|as

the claimant is intelligent and educated “...had she been detained as claimed, and raped repeatedly as
she claimed, then she would have disclosed this at the earliest opportunity, regardless of the sex or
nationality of the interviewing officer or interpreter.” In making this assertion, the Immigration Judge
completelyignores the opinion of the MLR doctor, who states that "x manages her psychological
difficulties by avoiding dwelling on her past traumatic experiences as much as she can” and that she
demonstrates strong avoidance strategies common among rape victims.

Case 37: the Immigration Judge finds, in relation to a claimant who had been detained on a number of
occasions and repeatedly tortured, that “If the appellant were recounting events *from each of the
torture sessions] which had actually taken place, it is highly probable his evidence would be
consistent”. The claimant was found not to be credible despite the fact that the MLR documents
evidence of all the torture methods described by the claimant in their various interviews and
statements, albeit that not all were disclosed to the UK Border Agency on one occasion.

These examples, as well as the others in the sample, demonstrate that evidence about the negative
impact of trauma on memory and the ability to disclose, based in clinical psychology, other research
and explained by the MLR doctors in individual cases, is clearly not accepted with consistency in the
Tribunal. Findingson theissue of the consistency of the history and testimony given by aclaimant
bear heavily on the overall credibility finding in asylum cases. It isa matter of concern therefore that
an apparently contradictory position is adopted by different Immigration Judges in relation to
consistency and recall in cases involving survivors of torture.

Causation™

In150f the 37 casesinthesample (41%), the question of causationor attribution of the physicalor
psychological sequelae of torture reported in the MLR is at issue and explicitly discussed in the
determination. The question of the competence of the MLR doctor to take the claimant’s history and
their authority to assess the veracity of the account in relation to medical evidence is discussed in
the sections on ‘Expertise’ and ‘History’ above.

Of interest here is the way in which the integrated or holistic findings of MLRs, which are focused on
the documentation of evidence of torture and an assessment of the consistency of these findings

32

BODY OF Freedom from Torture May



withthehistory, areoftenartificially separately by Immigration Judges. The questionof ‘causation’is
then treated distinctly, oftenin light of an existing negative finding on credibility.

The standard text Asylum Law and Practice makes comment on this issue as follows:

“... Medical experts, like any other, should not stray into the area of decision-making reserved for an
adjudicator, and hence should normally steer clear of giving an opinion on the credibility of an
account, for their reports can at their highest suggest a consistency between physical features of the
appellant and their own account of their genesis rather than independently confirming the account’s
veracity. This is not to say high quality reports may not win the day... and to criticise a medical report
onthe basisof credibility findings made without reference toitis toapproach the matter fromthe
wrong direction.””?

Medical Foundation Methodology describes the processinvolvedin the preparation of an MLR as
follows:

“... The doctor sees the subject of the report on a minimum of two occasions, more if needed. A full
history and examination are undertaken and physical and psychological findings documented.
Photographs or body diagrams of scars may be made if they would assist (e.g., where recent bruising
might fade).

Before taking the detailed history and conducting the examination, the doctor will familiarise herself
with the papers provided to the Medical Foundation, (usually) by the subject’s legal representative.
These papers guide our doctors as to the areas on which they should concentrate. However, itis
important to note that the testimony of the subject given elsewhere does not form the basis for the
doctor's history taking, which is always done independently.

The whole of the subject’s testimony is assessed in the light of, among other things: health reported
prior to and after torture, the history and detail given of the torture and the subject's affect and
behaviour. Affect means the objective observation of their mood. Behaviour in this context means the
manner of giving their account, the facial expressions, body language and forms of speech as assessed
by the doctor. There is no ‘normal’ behaviour of a torture victim, but the doctor assesses their
observations within her consideration of the person’s mental state in the overall context of the
person’s speech content, culture of origin, family history, employment, levels of education, current
state of health and apparent personality. For example, culture of origin and social background as well
as severity of depressive illness can affect the level of eye contact made. During an assessment some
cryalot, somecryalittleornotatall. Itis not the number of tears shed but the total picture of the
person gained during two different meetings that gives the doctor their impression of ‘behaviour’.

The specificity of the detail in an account, particularly sensory and geographical detail, as well as
medical details of injuries received and the healing process of those injuries (e.g. how medically
plausible is the account given of the healing process?) - all add to the often complex and detailed
picture...

Memory difficulties are explored in detail and with reference to established psychology research in
this field. Further resources such as psychometric testing by a clinical psychologist are available if
needed. Anopinionis given on the examinationinits entirety and not onisolated findings.. .8

Where the Immigration Judge has already made a judgement in relation to the credibility of the
claimant, evidence from this sample demonstrates that the assessment given by the doctoris simply
dismissed. Insome cases the Immigration Judge may simply assert theirownconclusionasto the
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consistency of the evidence of torture and its claimed causation. In others, the Immigration Judge
even suggests an alternative causation without providing an explanation as to how this is related to
the specific signs of physical or psychological trauma, asadoctor would be required todo.

The Istanbul Protocol gives detailed guidance on the documentation and evaluation of specific forms
of torture, which Medical Foundation doctors are required to follow. It isrecommended that for
‘each lesion and for the overall pattern of lesions, the physician should indicate the degree of
consistency between it and the attribution given by the patient.’® The following terms are
recommended for use in this regard:

(a) Not consistent: the lesion could not have been caused by the trauma described;

(b) Consistent with: the lesion could have been caused by the trauma described, but it is non-specific
and there are many other possible causes;

(c) Highly consistent: the lesion could have been caused by the trauma described, and there are few
other possible causes;

(d) Typical of: thisis an appearance that is usually found with this type of trauma, but there are other
possible causes;

(e) Diagnostic of: this appearance could not have been caused in any way other than that described. &

Importantly, the following paragraph states ‘Ultimately, it is the overall evaluation of all lesions and
not the consistency of each lesion with a particular form of torture that is important in assessing the
torture story.’%

Of the 15 casesin the sample where the question of causation is at issue, the Immigration Judge
accepts the evidence and findings in the MLR of physical or psychological traumain 12 of them.
However, in 8 of these 12 cases (22% of the sample) the attributed cause of torture, documented in
the MLR as part of the overall findings, is treated separately and not accepted. All of these cases are
dismissed.

Indeed of this group of cases, only the 4 where the clinical findings of trauma and cause are treated
in an integrated way are allowed. The Immigration Judge in one of these cases states: "...The
Appellant husband has clearly been diagnosed as suffering from PTSD as a result of ...his own later
detentionandill-treatment. Of courseitcanalwayshaveariseninother waysbutitisperverse to
ignore the obvious, which is that his state of health has arisen from the experiences he has claimed.”
Examples of those cases where the attributed cause is not accepted by the Immigration Judge are as
follows:

Case 2: The Immigration Judge accepts “entirely” the MLR evidence as to the nature of scarring and
the claimant’s general mental health but takes issue with the conclusions of the report in whichit is
stated that the findings are “diagnostic” of torture. The Immigration Judge states “... the finding
simply does not fitinwith my conclusions as to the credibility of the Appellant's account. After careful
consideration| conclude that the medical report does not persuade me that my findings on credibility
must bewrong... | conclude that although the scars on the Appellant’s body do present as evidence of
torturelam not satisfied that they were incurredin the manner claimed by the Appellant.” The
Immigration Judge further comments "...whilst it is pointless to speculate how the Appellant's scarring
may have occurred | am satisfied on the totality of the evidence before me that they did not occur in
the manner claimed by the Appellant.” It is also stated that the claimant has “set out to provide
evidence” to support their asylum claim.
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Case 5: Thelmmigration Judge comments that although the professional view presentedinthe MLR is
that the claimant has suffered trauma "...I am not persuaded by the conclusions of the medical
specialiststhat the Appellant suffered traumafor the reasons he gave. Indeed| specifically find tothe
contrary.” The Immigration Judge suggests “It isinmy view entirely possible that the general country
circumstances in x may well have caused trauma " No specific evidence is adduced or referred to in
support of this assertion.

Case 8: Thelmmigration Judge accepts clinical evidence of rape andill treatment but does not accept
that thisoccurredindetentionasclaimed. The case wasreviewedin the First and Upper Tier Tribunals
and the decision sustained. The Immigration Judge states in the Reason for Decision (First Tier Tribunal
review): "It is simply unarguable that the medical report compelled a finding that the Appellant was
rapedandbeatenover aperiodof timeindetention, as claimedby the Appellant, asopposed totheill-
treatment having been sustained in other circumstances.” The MLR doctor accepts the claimant’s
account based on the compatibility of clinical findings with it and no obvious alternative explanation,
having considered alternatives from life history. No alternative medical or other opinion is adduced to
provide opinion about other possible causes of the reported findings.

Case 13: Thelmmigration Judge does not accept the MLR finding that the appellant suffers from PTSD
on the basis that the General Practitioner is not qualified to diagnose PTSD though accepts the same
diagnosis from an alternative expert. However, the Immigration Judge does not accept the basic
credibility of the account and states: “There must therefore be another explanation why the Appellant
is suffering from PTSD.”

Furthermore, despite the fact that the MLR reports that 17 scarsare ‘diagnostic’ of tortureand 11are
‘highly consistent’ with the claimant’s attribution to injuries, the Immigration Judge finds that “I have
rejected her claim of having those scars inflicted by others in x and am unable to reach a firm
conclusion whether the scars were self-inflicted (or applied voluntarily) in the UK or against the
appellant’s will but in different circumstances from what she has claimed “. The MLR doctor states
explicitly that self-infliction or voluntary infliction would be unlikely due to the location/nature and
totality of scarring.

Case 20: Thelmmigration Judge accepts that the doctor is ‘an expert'. He mentions the fact that there
is one scar which is ‘diagnostic’ and a further 8 scars which are ‘typical’ and 4 which are ‘highly
consistent’ with the appellant’s attribution. But he then says 'Given my adverse findings of
credibility. Ifindthescarswerenotattributedto the tortureasclaimedbytheappellant'.

Case 22: Thelmmigration Judge states there was little to support the doctor’s conclusion that she did
not doubt the history given by the claimant. "Although she uses the words ‘consistent’and ‘highly
consistent’, she does not consider other possible causes by which the scars could have been caused. In
particular the scar on the appellant’s right upper thigh is ‘highly consistent’ with her description of a
burn from the tip of a cigarette there could be many other reasons for her having such a scar. What |
take fromthe report is that the appellant has two scars that could have happenedin the way the
appellant describes™.

Inthe MLR the Doctor states". thisisconsistent bearinginmind that suchinjuriesareunusualonthe
inneraspect of theupperarm ..This lesion is highly consistent with the alleged cause on an area of
the body that is usually protected by clothing. Only a heated object of the same diameter as a
cigarette could cause such an injury”.
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Case 26: Thelmmigration Judge rejects the entire MLR evidence, agreeing with the UK Border Agency
that the doctor has ‘assessed credibility’. The MLR states ‘...the mandescribed his arrest, detention,
andsevereill treatment at the hands of the x ... For five days he was confined, punched, beaten with
gun butts and kicked. During this period he was not fed, and was kept in his underclothes. His hands
and fingers were deliberately burnt and before he was released he was rendered unconscious by a
blow or blows to the head ... on examination he has scarring on the face consistent with his story of
being beaten with a gun butt and evidence of marked burns of the hands and fingers that are unlikely
to be self inflicted’. The two scars are referenced and described according to the correct Istanbul
Protocol standards. The Immigration Judge appears to conflate the assessment of the credibility and
theassessment of the consistencyof the evidence of traumawith the claimant’sattribution.

Case 37: The Immigration Judge states “... | am not persuaded the medical report provided by the
appellant establishes there is a reasonable likelihood he has been tortured as claimed and find it is
probable that his scars have been occasioned by another cause such as a traffic accident.” The
Immigration Judge states that the appellant only mentions having hot water poured over himwhen he
is with the Doctor "...Given my credibility findings in relation to this appellant’s account, | find it
probable that the hyper pigmentation observed by the doctor was caused by another traumasuchasa
domestic accident, perhaps spilling a hot cup of tea”.

Of particular note in these examples are the cases (2, 13, 20) where the MLR documents evidence of
scarring that is ‘diagnostic’ of torture in the language of the Istanbul Protocol (where the injuries
could not have been caused any other way), and the Immigration Judge simply dismisses the
findings, substituting their own ‘findings’.

If these findings are representative of a general pattern, then there is a potentially significant
number of cases where it is accepted by the Immigration Judge that the claimant has suffered
significant harm and in some cases to have been tortured, but is not deemed at risk because no
factual finding was made about the cause of their mistreatment. A potentially dangerous failure to
protect a person in need could be the consequence.
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PART 3

STANDARDS for torture documentation and for the treatment of
evidence in refugee status determination

One of the objectives of this Report was to assess Tribunal practice and guidance against established
good practice standardsinrelation to the documentation of torture and the treatment of expert
evidence in refugee status determination (RSD) procedures. These standards include the Istanbul
Protocol and the UNHCR Handbook on Procedures and Criteria for Determining Refugee Status. 88

The Istanbul Protocol

The Istanbul Protocol (IP) contains the first set of internationally recognised standards for the
effectiveexamination, investigation andreporting of allegations of tortureandill-treatment.® It was
drafted by more than 75 expertsin law, health and human rights during three years of collective
effort involving more than 40 different organisations. Since itsinceptionin 1999 the IP has been
endorsed and promoted by the UN and other key human rights bodies.®” It was primarily developed
with a view to the prevention of torture by providing states with a tool to carry out effective
documentation of torture in order to hold perpetrators to account. The methods were also
developed with a view to their applicationin other contexts, such as RSD procedures.

The IP deals with the legal investigation of torture and notes that procedures for the investigation of
tortureoccurinanumber of different contexts, including those whichmay resultinthetrialof an
alleged perpetrator. Such proceedings require the ‘highest level of proof’. However, it also sets out
the standard for reports supporting an application for asylumin a third country, which ‘need provide
only a relatively low level of proof of torture.’®

The IP standard for medical evidence is that in formulating a clinical impression for the purpose of
reporting physical and psychological evidence of torture, the doctor (or other report writer) should
question whether ‘the physical and psychological findings are consistent with the alleged report of
torture’, taking into account the overall clinical picture, the cultural and social context of the
individual, the time frame of the alleged events and other stress factors potentially affecting the
individual.®’ Amedical evaluation for legal purposes ‘should be conducted with objectivity and
impartiality’ and be based on the doctor’s clinical expertise and professional experience.®
Furthermore, ‘clinicians who conduct evaluations of detainees should have specificessential training
inforensic documentation of torture and other forms of physical and psychological abuse.’”!

In terms of the documentation and evaluation of specific forms of torture, the IP gives detailed
guidance. It is recommended that for ‘each lesion and for the overall pattern of lesions, the
physician should indicate the degree of consistency between it and the attribution given by the
patient.’ The following terms are recommended:

(a) Not consistent: the lesion could not have been caused by the trauma described;
(b) Consistent with: the lesion could have been caused by the trauma described, but it is non-specific
and there are many other possible causes;
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(c) Highly consistent: the lesion could have been caused by the trauma described, and there are few
other possible causes;

(d) Typical of: thisis an appearance that is usually found with this type of trauma, but there are other
possible causes;

(e) Diagnostic of: this appearance could not have been caused in any way other than that described. %2

Importantly, the IP states that ‘Ultimately, it is the overall evaluation of all lesions and not the
consistency of each lesion with a particular form of torture that isimportant in assessing the torture
story.’”

The IP further sets out that since psychological symptoms are so prevalent among survivors of
torture the documentation process shouldinclude a psychological evaluation, including a psychiatric
diagnosis if appropriate. The goal of the evaluation is to assess ‘the degree of consistency between
anindividual’s account of torture and the psychological findings observed’ and it should include an
assessment of social functioning as well as clinical impressions.* Relevant to this assessment would
be the ‘emotional state and expression of the person during the interview, his or her symptoms, the
history of detention and torture and the personal history prior to torture should be described.’
Additional factors such as the difficulties endured by the individual due to their forced migration and
resettlement should be described and taken into account,” and a relevant Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV) or International Classification of Diseases (ICD-10) psychiatric
diagnosis should be made if the individual has symptom levels consistent with it.  However, if a
survivor of torture does not have symptom levels required to fully meet diagnostic criteria, it should
not be assumed that the person was not tortured.

The UNHCR Handbook

The UNHCR Handbook establishes that it is the responsibility of the applicant themselves to supply
the relevant facts of their case. It is then up to the person charged with determining their status to
assess the validity of any evidence and the credibility of the applicant’s statements.®” While the
burden of proof in principle rests on the person submitting the claim, the Handbook also states that
the duty toascertainand evaluate all therelevant facts is shared between the applicantand the
examiner.®®

If the applicant’s account appears credible, it is recommended that they should be given the benefit
of the doubt, ‘unless there are good reasons to the contrary’. Furthermore, the guidance states that
it is the duty of the decision maker to clarify any apparent inconsistencies and to resolve any
contradictions in the applicant’s account, and to find an explanation for any misrepresentation or
concealment of material facts.”

The Handbook notes that the benefit of the doubt should only be given when all available evidence
has been obtained and checked and when the examiner is satisfied as to the applicant’s general
credibility.'® However, in view of the difficulty of proof inherent in the situation in which asylum
seekers find themselves, the guidance recommends that the usual requirements of evidence should
‘not be too strictly applied’."!
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The Handbook also acknowledges that individuals who have fled their country as a result of negative
experiences of their own state authorities may be fearful and apprehensive around any authority,
and may be unable to give a full and accurate account of their case.'®? It cautions the decision-maker
about takingisolated incidentsin an applicant’s case out of context and advises that the ‘cumulative
effect of theapplicant's experience must be taken into account’ in deciding their claim. '®

GUIDELINES on the treatment of expert medical evidence, on
vulnerable appellants and on the preparation of MLRs

One of the objectives of this Report is to assess the current practice of the Tribunal in relation to the

adherence or otherwise of Immigration Judges to guidelines on the treatment of expert medical

evidence. Theseinclude:

— Practice Direction: Immigration and Asylum Chambers of the First-Tier Tribunal and the Upper
Tribunal - Part 4 10 Expert evidence

— Joint Presidential Guidance Note 2 of 2010: Child, vulnerable adult and sensitive appellant
guidance

— International Association of Refugee Law Judges (IARLJ): Guidelines on the Judicial Approach to
the Evaluation of Expert Medical Evidence, June 2010

— Medical Foundation for the Care of Victims of Torture, Methodology Employed in the
Preparation of Medico-Legal Reports on Behalf of the Medical Foundation, June 2006

Tribunal Practice Direction: Expert evidence

The guidance given in the Practice Direction is directed to the expert in preparing and presenting
theirevidence. ™It setsout that it is the duty of the expert to help the Tribunal on matters within
their expertise, and that this duty ‘is paramount and overrides any other obligations’.'® Expert
evidence ‘should be the independent product of the expert and should provide objective, unbiased
opinion on matters within their area of expertise’ and the expert is warned against taking on the role
of advocate.'%

The expert isinstructed to consider all material facts, including those that might detract from their
opinion, andtomakeitclearif anissue fallsoutside theirareaof expertise orif theyareunableto
reach adefinite opinionbecause of lack of information or for other reasons.'” Anexpert report is
furthermore required to give details of the expert’s qualifications and all material relied upon in
producing the report. It should also contain a statement of all the facts and information which are
relied on and make clear which facts are ‘within the experts own knowledge’."®

Where there is a range of opinion on matters dealt with, this should be summarised and the reasons
for the experts own opinion should be stated. The report should give a summary of conclusions
reached and any qualifications to the opinions stated, and lastly should contain a statement that the
expert understands their duty to the Tribunal and has complied with this duty (Statement of
Truth).'®
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Joint Presidential Guidance Note: Child, vulnerable adult and sensitive appellant

The guidance note recognises that applicants who have undergone traumatic experiences, such as
torture survivors, may be vulnerable and describes what measures Immigration Judges may consider
implementing to avoid re-traumatising them, and to ensure that evidence provided by them is
admissible andreliable.'®

The guidance note recognises that the way inwhich evidence is given may be affected by trauma
and that where there are discrepancies in evidence, the extent to which the vulnerability of the
individual is an element of this should be considered. ™"

International Association of Refugee Law Judges Guidelines: Evaluation of Expert
Medical Evidence

The International Association of Refugee Law Judges (IARLJ) Guidelines are the product of five years’
work by an Expert Working Party of Immigration Judges and other experts, and two world
conferences of refugee law judges.''? They are presented as ‘aspirational best practice’ and are
regarded as a ‘tool to facilitate the decision making process’. The Guidelines differ from the UK
Tribunal Practice Direction on Expert Evidence in that they are addressed to both the expert and
decision-maker.

With regard to the duty of the decision-maker, the Guidelines affirm that any medical or psychiatric
report deserves ‘careful and specific consideration’, bearing in mind particularly that there may be
psychological consequences fromill-treatment which may affect the evidence which is given by the
applicant. However, the Guidelines note that the consideration given to a report will depend on the
quality of the report and the standing and qualifications of the doctor.'"

Attention should be given to each and every aspect of medical reports and medical evidence should
be treated as ‘an integral part of all evidence considered in establishing the facts’."™ Furthermore,
medical evidence ‘should form an integral part of any findings of credibility and should not be
separated from other evidence’."” The Guidelines note that while expert medical evidence may not
prove conclusively whether someone was tortured, it provides ‘expert opinion on the degree to
whichtheinjuriesorbehaviour presented correlatewiththe allegationsof torture/ill-treatment’. "

Inrelationtotherequirementsof expert medical evidence, the Guidelinesstate thatit should:

= include the credentials of the author,

» deal with the individual claimant’s particular case,

= berestricted to the author’s area(s) of competence and expertise,

= demonstrateacriticalandobjective analysis of theinjuries and/or symptomsdisplayed,

» address the relative likelihood of any other possible cause for the injury in question,

» provide an overall evaluation of all lesions and note the consistency of each lesion with a
particular form of torture,

= remainimpartial and refrain from giving any opinion as to the overall credibility of the claimant
or of the merits of the claimant’s case.'"”

An expert report should advise on the contact of the author with the claimant, the nature of the
examination, diagnostic tests and methodology employed, suggested prescribed treatment and long
term prognosis.'"® It should demonstrate a critical and objective analysis of the injuries and/or
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symptoms displayed, rather than an unquestioning acceptance of the claimant’s account of how any
injuries were sustained.'"

On the documentation of injury, the Guidelines provide that expert medical evidence should address
therelative likelihood of any other possible cause for the injury in question as well as an overall
evaluation of all lesions, noting the consistency of each lesion with a particular form of torture. The
overall conclusion should not go further than the findings as detailed by the expert.'? On the issue
of causation the Guidelines state that it is not necessary to include ‘speculation and enumeration’
about a range of other possible causes; ‘it is enough for the expert to state that there are other
possible causes for the injury, and how likely they are considering what is known about the
claimant’s life history and experiences.’'*' On the assessment of credibility the Guidelines state that
expert medical evidence should ‘remain impartial and refrain from giving any opinion as to the
overall credibility of the claimant or of the merits of the claimant’s case’. "2 The Guidelines include
extracts from the Istanbul Protocol which set out best practice with regard to the documentation of
‘visible injuries’ and ‘non-visible scarring’ (psychological sequelae).'??

On the documentation of psychological findings, doctors should comment on the consistency of the
findings with the alleged abuse. The Guidelines note that the emotional state and expression of the
person during the interview, the symptoms, the history of detention and torture and the personal
history prior to torture, should all be described. Factors such as the onset of specific symptoms
related to the trauma, the specificity of any particular psychological findings and patterns of
psychological functioning should also be noted.'?*

For overall consideration of expert medical evidence, the Guidelines state that if the judge decides
toreject areport ‘there is a positive obligation to do more than merely state that it had been
considered’. Moreover ‘“*T]he decision maker must provide some meaningful discussion as to how he
or she had taken account of the applicant’s serious medical condition before making a negative
credibility finding’."?If expert medical evidence is dismissed by a decision-maker as being of little
evidential value, this should be stated accompanied by appropriate reasoning. The Guidelines note
that this obligation particularly applies where ‘the expert evidence has been submitted by an
organisation which has established itself as an objective and reliable provider of medico-legal
reportsin asylum or asylum related cases’.'* Lastly, the Guidelines state that a decision-maker
‘should not attempt to substitute his or her own opinionin preference to that of areliable expert’.'”’

Medical Foundation Methodology Guidelines

The guidelines used by the Medical Foundation in the preparation of MLRs, and which are appended
to all MLRs for the reference of decision-makers, contain a number of important provisions.
Foremost is the Medical Foundation’s duty to the Tribunal.'?® All Medical Foundation doctors
understand and sign adeclaration to the effect that the MLR is an expert witness report and that
their duties to the Tribunal are those of an expert witness.

Medical Foundation reports are commissioned and produced through a series of intake and quality
control measures; the Medical Foundation does not produce an MLR every time one is requested.
Each case is processed through an intake panel involving legal staff and clinicians, by whichit is
established whether a report might make a material difference to the case and whether the case is
within the remit of the Medical Foundation.
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Many cases are referred for an assessment interview by a non-clinical caseworker, usually with legal
training, to establish what (if anything) can be documented in a medico-legal report, for example to
findwhetherscars are present, whether there are significant psychological sequelae and to establish
amore detailed history of eventsif necessary. This assessmentis carried outin line with Istanbul
Protocol guidelines. ' If the multi-disciplinary panel then determines that case falls within the
Medical Foundation’s remit,'*° the panel will refer the case to an appropriate doctor. The doctor
makes the final decision on whether or not a report can be written, and may decline to write a
report after seeing and assessing the patient.

Medical Foundation doctors

Medical Foundationdoctors are mainly General Practitioners, so their prior trainingand practice give
themabreadth of experienceinall medical fields. Some have additional specialist qualifications and
experience in fields such as paediatrics, dermatology, gynaecology and psychiatry. The majority of
GPs have extensive experience in psychiatry, both as a result of time spent during GP training
working in psychiatry departments, and as GPs, where over 60% of consultations have a
psychological component and 80% of psychiatric patients are managed by GPs.

Medical Foundation doctors undergo specialised training in the clinical conditions of asylum seekers
and refugees generally and the more technical aspects of the documentation of scars and medico-
legal report writing, with particular reference to the Istanbul Protocol. New doctors are supervised
initially by more experienced doctors, and all Medical Foundation doctors have an annual appraisal
and attend one-day specialist academic meetings twice yearly as well as monthly lunchtime clinical
meetings. All Medical Foundation doctors are actively encouraged to consult their colleagues on
particularcasesandmoregenerally toshare their thoughts and experiences with colleagues.

While most Medical Foundation Reports are prepared by independent doctors who see the subject
only for the purpose of preparing a report, some are prepared by a treating clinician or other
professional such as a counsellor, psychotherapist or social worker. The report may be based on a
number of treatment/contact sessions over a prolonged period. This type of ‘professional’ report
may be considered more appropriate where the subject has already beenin treatment for some
time, or where it becomes apparent that a full picture of the impact of the trauma on them can
emerge only during therapy. However, in preparing the MLR, the professional is aware at all times of
their duty to the court.

Clinical Assessment process

Thedoctorsees the subject of the report onaminimum of two occasions, more if needed. 3! Afull
history and examination are undertaken and physical and psychological findings documented.
Photographs or body diagrams of scars may be made if they would assist (e.g. where recent bruising
might fade). Before taking the detailed history and conducting the examination, the doctor will
familiarise themselves with the relevant papers provided by the subject’s legal representative.
However, the subject’s testimony given elsewhere does not form the basis for the doctor's history
taking, which is always done independently.
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The whole of the subject’s testimony is assessed in the light of, among other things: health reported
prior toand after torture; the history and detail given of the torture; and the subject'saffectand
behaviour. The doctor assesses their observations within their consideration of the person’s mental
state in the overall context of the person’s speech content, culture of origin, family history,
employment, levels of education, current state of healthand apparent personality. The specificity of
the detail in an account, particularly sensory and geographical detail, as well as medical details of
injuries received and the healing process of those injuries (e.g. how medically plausible is the
account given of the healing process?), are all taken in to account.

Memory difficulties are explored in detail and with reference to established psychology research in
this field. Further resources such as psychometric testing by a clinical psychologist are available if
needed. Anopinionis given on the examinationinits entirety and not onisolated findings.

Each report is read back to the subject to confirm details of the history have been accurately
recorded. Asenior doctor and a legal officer thenreview the report to check that all relevant aspects
have been addressed appropriately before it is signed off.

Assessment of consistency

Medical Foundation doctors understand their duty to the court as expert witnesses and understand
thatitis not the role of the report writing doctor to assess the overall credibility of the subject of the
MLR. However, asin their everyday practice, the doctors do not accept at face value everything they
are told by the subject of the MLR. During the examination Medical Foundation doctors critically
assess the account given in relation to the injuries described and the examination findings, in the
light of their own experience and the collective experience of colleagues at the Medical Foundation.
They may decline to write areport if the account and findings do not correlate.

CASE LAW related to expert medical evidence

One of the objectives of this Report was to assess the current practice of the Tribunal in relation to
the adherence or otherwise of Immigration Judges to case law on the treatment of expert evidence,
and expert medical evidence in particular. Case law from the UK jurisdiction and from the European
Court of Human Rights has been accessed and the relevant findings and guidance summarised
below.'*

European Court of Human Rights (ECHR)
R.C. v. SWEDEN 2010 (application no. 41827/07)

England and Wales Court of Appeal (EWCA)
Y (Sri Lanka) v SSHD [2009] EWCA Civ 362
HH (Ethiopia) [2007] EWCA Civ 306

SA SOMALIA [2006] EWCA Civ 1302
MIBANGAVSSHD [2005]EWCACiv367

United Kingdom Upper Tribunal (UKUT)
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RR (Challenging evidence) Sri Lanka [2010] UKUT 000274 (1AC)
BN (psychiatric evidence - discrepancies) Albania [2010] UKUT 279 (IAC)

United Kingdom Asylum and Immigration Tribunal (UKAIT)

RT (medical reports, causation of scarring) Sri Lanka [2008] UKAIT 00009

AJ (Assessment of medical evidence -examination of scars) Cameroon [2005] UKIAT 00060
XS (Kosovo- Adjudicator’s conduct - psychiatric report) Serbiaand Montenegro [2005] UKIAT
00093

HE (DRC - credibilityandpsychiatricreports) Democratic Republic of Congo [2004] UKIAT
00321

EUROPEAN COURT OF HUMAN RIGHTS

R.C. v. SWEDEN 2010 (application no. 41827/07)

» The medical report ‘gave a strong indication’ that the claimant’s injuries had been caused by
torture. In these circumstances (a ‘prima facie’ case had been made out) the government should
have obtained expert opinion if they doubted the cause of the scarring.

= “ ..theStatehasadutytoascertainallrelevantfacts, particularlyincircumstanceswherethereis
astrongindication that an applicant's injuries may have been caused by torture.”

England and Wales COURT OF APPEAL

Y (Sri Lanka) v SSHD [200] EWCA Civ 362

=  Where there is medical evidence that is ‘uncontradicted’, the judge must have and must give
acceptablereasonsforrejectingit. Thisobligationisparticularly strongwhenitdirectlyrelates to
the claimant’s fundamental human rights.

=  Where two experts are thought to have contradicted each other the judge may have to choose
between them, but may not for that reason alone reject both. The judge must still carefully
decide whether the evidence of one or other of the doctors is cogent.

» The judge must respect uncontradicted expert evidence as to reasons why the claimant should
not give evidence.

*»  When considering the factual basis of psychiatric findings and whether a claimant has
exaggerated their symptoms when examined by a doctor, it is a matter for the expertin the first
instance to evaluate the patient’s account of their symptoms and ‘... itis only if the tribunal has
good and objective reason for discounting that evaluation that it can be modified or - even more
radically - disregarded’.

= If the judge has concerns about an aspect of an expert’s evidence they should be put directly to
the expert when they are giving their evidence and not reserved until the written judgement.
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= When the expert evidence is all one way and not materially shaken in terms of “either
authorship or content” the judge must accept and act on it.

HH (Ethiopia) [2007] EWCA Civ 306

» The most that any doctor can say is that the physical and psychological condition of an appellant
is consistent with her story; it is not for the doctor to reach an overall conclusion on the
credibility orotherwiseof theaccount. Itisthetask of theImmigration Judgetolookatallthe
evidence including the medical report and arrive at a conclusion on credibility.

= Thejudge wasinthis case entitled to attach little weight to the doctor’s diagnosis of PTSD due to
the lack of a specialist psychiatric qualification. The doctor should have considered other
possible causes of the appellant’s depression ‘especially since the diagnosis was very largely
dependent on assuming that the account given by the appellant was to be believed.’

SA SOMALIA [2006] EWCA Civ 1302

» Amedical report should address the question of consistency of scars with the history givenif it is
to lend weight to or corroborate the account of the claimant.

= |tshould contain “...aclear statement of the doctor's opinion as to consistency, directed to the
particularinjuries said to have occurred as a result of the torture or otherill treatment relied on
as evidence of persecution. Itis also desirable that, in the case of marks of injury which are
inherently susceptible of a number of alternative or "everyday" explanations, reference should
be made to such fact, together with any physical features or "pointers” found which may make
theparticularexplanationfortheinjuryadvancedby the complainantmoreorlesslikely.”

*  Where an account of torture is challenged, close attention should be paid to the Istanbul
Protocol, which states that the physician should indicate the degree of consistency between
eachlesionandtheattribution, aswellasanoverall evaluationof all lesions, as follows :

"186... (a) Not consistent: the lesion could not have been caused by the trauma described;

(b) Consistentwith: the lesioncould have been causedby the traumadescribed, butitisnon-
specific and there are many other possible causes;

(c) Highly consistent: the lesion could have been caused by the trauma described, and there are
few other possible causes;

(d) Typical of: this is an appearance that is usually found with this type of trauma, but there are
other possible causes;

(e) Diagnostic of: this appearance could not have been caused in anyway other than that
described.

» Following MIBANGA, medical evidence that is corroborative or potentially corroborative of an
appellant'saccount of torture and/or fear of persecution should be considered as part of the
entire package of evidence to be taken into account on the issue of credibility.
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MIBANGA v SSHD [2005] EWCA Civ 367

= TheCourtof Appeal criticised the decision maker who had conclusively rejected the central
features of the appellant’s account of events before considering highly relevant medical
evidence.

» LordJustice Buxton emphasised the artificial separation of the medical evidence from the rest of
the evidence in this case and the reaching of a conclusion on credibility before dealing with the
medical evidence, which was then found to be of no assistance.

» Thiswasdescribed as a “structural failing” which demonstrated a departure from HE (DRC -
credibility and psychiatric reports).

UNITED KINGDOM UPPER TRIBUNAL (ASYLUM AND IMMIGRATION CHAMBER)
RR (Challenging evidence) Sri Lanka [2010] UKUT 000274 (IAC)

* Independent expert evidence may assist the Tribunal where there are ‘difficulties’
(inconsistencies) with the claimant’s evidence and if the Secretary of State for the Home
Department (SSHD) wants to challenge the expert evidence, this should be supported by their
own evidence.

= The SSHD should question the claimant or expert directly during oral evidence (if given) about the
causeofinjury, ifitissuggested thatit wasnot causedin theway the claimant has asserted.

= |f the claimant has not been given the opportunity to respond to questions about the cause of
injury then the Tribunal may find it difficult to find against them.

» Ifthereisnobasisforsuchachallenge to the evidence to be made, thenit should probably be
abandoned.

BN (psychiatric evidence - discrepancies) Albania [2010] UKUT 279 (IAC)

» TheTribunalshould give clear reasons “... which engage adequately with a medical opinion
representing the judgment of a professional psychiatrist ...” if they intend to reject a clinical
diagnosis that a claimant suffers a depressive illness.

= Psychiatricevidence that may provide an explanation forinconsistencies inaclaimant’s account
may not deal withallaspects of the claim found tobe incredible, inwhich case the claim may
still be dismissed.

UNITED KINGDOM ASYLUM & IMMIGRATION TRIBUNAL

RT (medical reports, causation of scarring) Sri Lanka [2008] UKAIT 00009

* Medical reports dealing with injuries or scarring attributed to torture should “pay close
attention” to the guidance in SA (Somalia).
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= This states that where a doctor finds that there is a degree of consistency between
injuries/scarring and the claimed cause which allows for other possible causes, these should be
exploredinrelation to the claimant’s life history and experiences.

AJ (Assessment of medical evidence -examination of scars) Cameroon [2005] UKIAT 00060

= Evenifitisthe case that evidence regardinginjuries could have been provided by a report from
another source but was not, itis not a basis for rejecting or diminishing the value of the evidence
that has been provided which should be properly considered.

= The Adjudicator should not carry out their own “medical examination and diagnosis” at a
hearing or afterwards. If they have particular skills in this area this should be made known during
the hearing.

XS (Kosovo- Adjudicator's conduct - psychiatric report) Serbia and Montenegro [2005] UKIAT 00093

» [tisimportant todistinguish where therelevance of psychiatric or other medical evidence is
wholly or in part to support the truthfulness of the account given by the claimant, and where its
relevance is that the illness or condition exists, regardless of its cause. One medical report may
be relied on for both arguments.

=  Where amedical report seeks to: ‘identify the extent to which the diagnosis is dependent on the
Appellant's account of what had happened’, and reach a conclusion, based on experience and
expertise which is ‘objectively supportable rather than one which simply accepted symptoms
which could be described but which could not be verified’, these ‘material facts’ should not be
ignored.

HE (DRC-credibilityandpsychiatricreports) Democratic Republicof Congo[2004]UKIAT 00321

» |t would be wrong to ignore a medical report if it offers some corroboration for what a claimant
is saying, though there is no necessary obligation to give a report weight.

= Theconsiderationgiventoareportdependsonthe quality of thereportandthestandingand
qualifications of the doctor.

= Adoctordoesnotusually assess the credibility of anapplicant; itis the task of the fact-finder
“who will have often more material than the doctor, and will have heard the evidence tested.”

= Thereport may be able to offer a description of physical conditions and an opinion as to the
degree of consistency of what has been observed with what has been said by the claimant.
“Rather than offering significant separate support for the claim, a conclusion as to mere
consistency generally only has the effect of not negating the claim.”

=  “Where the report is specifically relied on as a factor relevant to credibility, the Adjudicator
should deal with it as an integral part of the findings on credibility rather than just as an add-on,
which does not undermine the conclusions to which he would otherwise come.”
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=  Where a medical report is used to support credibility findings, the advocate“...must identify
what about it affords support to what the claimant has said and which is not dependant on what
the claimant has said.”
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PART 4
COMPLIANCE with good practice standards and guidelines

The following two tables bring together the findings described in Part 2 and the standards,
guidelines and case law described in Part 3, in order to assess the extent to which Medical
Foundation MLRs are compliant with the requirements of medical evidence and the extent to which
the practice of the Tribunal, as represented in this sample of determinations, isin accordance with
or departs from accepted good practice standards and judicial precedent.

Figure 1 sets the requirements of medical evidence described in good practice standards, guidelines
and case law against the methodology of the Medical Foundation for the production of MLRs in
order to assess the extent to which these reports may be said to be compliant.

Figure 2 sets the standards, guidelines and case law against the treatment of expert medical
evidence by Immigration Judges identified in the sample set of determinations.

Figure 1: Application of Standards, Guidelines and Case Law to expert medical

evidence (Medical Foundation MLRSs)

Guidance Source Medical Foundation
procedure
& methodology

Duty of the Expert and Expertise Alldoctors sign a declaration that the

MLRisan expert witnessreportand
The duty of the expert tohelp the Tribunal Practice Direction | that their duties to the court are those

Tribunal on matters within their of an expert witness

expertiseisparamountandoverrides

any otherobligations. Thereisadetailed intake and quality
. . | bul P l controlprocessfor MLRs; the MF does

Expertmedical evidenceshouldbe st.an u FOt?CO o notproduceanMLRevery timeoneis

independent, objective, unbiased, Tribunal EracFlce Direction requested.

and impartial. It should not be IARLJ Guidelines

advocacy. The doctor sees the subject on a

. o . minimum of two occasions. A full
Expert medical evidence should deal | Tribunal Practice Direction history and examination are

with the individual claimants’ case | IARLJ Guidelines undertaken and physical and

and ?“ material facts should .be psychological findings documented.

considered, even those that might Before taking the detailed history and

detract from the expert’s opinion. conducting the examination, the
doctor will familiarise themselves with

Expert medical evidence should be Istanbul Protocol

. . P the relevant legal papers.

restrictedtotheauthor’sareaof Tribunal Practice Direction

expertiseandcompetencewhich IARLJ Guidelines Medical Foundation MLR doctors are

shouldbe stated; issues outside the mainly General Practitioners; their

expert’s competence should be prior trainingand practice gives them

identified. relevant experienceinallmedical

fields, including psychiatry. Where
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appropriate, specialist clinical or other
professionals will prepare the MLR.

Alldoctorsundergospecialisedtraining
in the documentation of scars and
medico-legal report writing, in line
with the Istanbul Protocol.

Alldoctorsinclude a CV stating their
qualifications, expertise and training.

Content of the Expert report

The expert report should state all
facts & information relied on and
whichfactsarewithin the experts
own knowledge.

Expert medical evidence should give
asummaryofconclusionsreached
andanyqualificationstoopinions

stated.

Tribunal Practice Direction
IARLJ Guidelines

Afullhistoryandexaminationare
undertaken and physical and
psychological findings documented.

During the examination Medical
Foundation doctors critically assess the
accountgiveninrelationtotheinjuries
described and the examination
findings, in the light of their own
experience and the collective
experience of colleagues at the
Medical Foundation.

An opinion is given on the examination
in its entirety and not on isolated
findings.

Assessment of credibility

Expert medical evidence should not
give opinion as to the overall
credibilityof theclaimantorofthe
meritsof theclaimant’scase. Itisthe
task of the Immigration Judge to look
atallthe evidenceandcometoa
conclusion oncredibility.

IARLJ Guidelines
CaselLaw (HHEthiopia
EWCA; HE DRC UKAIT)

Medical Foundation doctors know and
understand that itis not the role of the
report writing doctor to assess the
overall credibility of the MLR subjector
of their asylum claim. This is
distinguished from the task of
assessing the consistency of their
clinical findingswith the history given.

Assessment of consistency
(clinical evidence with history)

Expert evidence reporting on the
physical & psychological evidence of
torture should address the

consistencyof thefindingswiththe
reportof torture, takingintoaccount
theoverallhistoryandcircumstances

Istanbul Protocol
CaselLaw (SASomalia
EWCA)

IARLJ Guidelines

Thewhole of thesubject’s testimony is
assessedinthelight of,amongother
things: healthreported priortoand
aftertorture; the history and detail
given of the torture; and the subject's
affect and behaviour. The doctor
assessestheirobservationswithin their
consideration of the person’s mental
state in the overall context of the
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of the individual.

person’sspeechcontent, culture of
origin, family history, employment,
levelsofeducation, currentstate of
health and apparent personality.

The specificity of the detail in an
account, particularly sensory and
geographical detail, aswellasmedical
detailsofinjuriesreceivedandthe
healing process of those injuries (e.g.
howmedically plausibleis theaccount
givenof thehealing process?)areall
taken in to account.

Memory difficulties are explored in
detail and with reference to
established psychologyresearchinthis
field.

Assessment of physical
evidence

Foreachlesionandfortheoverall
patternof lesions, the expert should
indicate the degree of consistency
betweenitandtheattribution given
using Istanbul Protocol terms: ‘not
consistent with’, ‘consistent with’,
‘highly consistent’, ‘typical of’ &
‘diagnostic of’.

Where marks of injury could have a
number of alternative explanations,
reference should be made to
evidence which makes the claimant’s
attribution more or less likely.

Istanbul Protocol

Case Law (SASomalia EWCA
& RT Sri Lanka UKAIT)
IARLJ Guidelines

IARLJ Guidelines
CaselLaw (SASomalia
EWCA)

Medical Foundation doctors undergo
specialised training the documentation
of scars and medico-legal report
writing, with particular reference to
the Istanbul Protocol.

A full history and examination are
undertaken and physical and
psychological findings documented.
Photographs or body diagrams of scars
may be made if they would assist.

Medical Foundation doctors follow the
directioninRT thatwhere thereisa
finding of a degree of consistency
between theinjuries/scarringand the
appellant'sclaimedcauseandthere
areother possible causes, these willbe
examined ‘togauge how likely they
are, bearing in mind what is known
abouttheindividual'slifehistoryand
experiences.’ (RT SriLanka)

Assessment of psychological
evidence

Expertevidenceshouldincludea

psychological assessment toassess
thedegree of consistency between
the account of tortureand the

Istanbul Protocol
IARLJ Guidelines

Afullhistoryandexaminationare
undertaken and physical and
psychological findings documented.

Thedoctorassesses their observations
within their consideration of the
person’s mental state in the overall
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findings during the course of the
evaluation. This should include a
history, mental state examination,
assessment of social functioning and
formulation of clinicalimpressions.
Whererelevant thisshouldinclude a
DSM-IV or ICD-10 psychiatric
diagnosis.

Alternative explanations for
psychological symptoms should be
explored.

HH Ethiopia EWCA

context of the person’s speech
content, culture of origin, family
history, employment, levels of
education, currentstateof healthand
apparent personality.

Where relevant DSM IV or ICD 10
criteriaarediscussed and appended to
the MLR.

Memory difficulties are explored in
detail and with reference to
established psychology researchinthis
field. Further resources such as
psychometric testing by a clinical
psychologistareavailableif needed. An
opinionisgivenontheexaminationin
its entirety and not on isolated
findings.

Figure 2: Application of Standards, Guidelines and Case Law to the treatment of

expert medical evidence in the Tribunal

Guidance

Practice of the Tribunal

Duty to consider medical evidence

Thedutytoascertainandevaluateallthe
relevantfactsissharedbetweentheapplicant
and the decision maker.

Amedicalorpsychiatricreportdeserves
careful and specific consideration. Attention
should be given to each and every aspect of
medical reports.

Thestateauthority hasaduty toascertainall
therelevantfactsandif necessaryobtain
medical opinion if they doubt the causation
giveninamedicalreportthatgivesastrong
indication of torture.

UNHCR handbook

IARLJ Guidelines

Case Law (RC Sweden

MLRs are not consistently given
‘careful and specific
consideration’ inall thecasesin
this sample. 19 MLRs in the
sample are entirely dismissed.
9 MLRs in the sample are
dismissedinpart; each partis
notgivendueconsiderationin
these cases.

Quality of report & expertise of author

Consideration given to areport depends on the
quality of the report and the standing and
qualifications of the doctor.

Generally expertise and quality
of Medical Foundation MLRs is

IARLJ Guidelines
CaseLaw (HEDRC
UKAIT)

acceptedwherecommentedon.
Consideration of the standing
and qualifications of the doctor
isnot consistent though all MLRs
are produced by the same
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methodology.

The authority of General
Practitioners to diagnose
psychiatrics is not consistently
accepted.

Assessment of credibility

Anassessment of credibilityisindispensablein
RSD.

Itisnot for thedoctortoreachanoverall
conclusiononcredibility. Itis the task of the
decision maker to look at all the evidence,
includingthe medicalreport, andarriveata
conclusion oncredibility.

Medical evidencethatiscorroborative or
potentially corroborative of an appellant's
accountof tortureand/or fear of persecution
shouldbe treatedasanintegral partofall
evidence considered in establishing the facts,
and should form an integral part of any
findings of credibility. It should not be
artificially separatedfromtherestof the
evidence or treated as an ‘add on’.

UNHCR Handbook

UNHCR Handbook
CaselLaw (HHEthiopia
EWCA, HE DRC UKAIT)

IARLJ Guidelines

Case Law

(SA Somalia EWCA,
Mibanga EWCA, HE DRC
UKAIT)

Many Immigration Judges are
willing to be guided by the
findings of an MLR in their
consideration of credibility; a
significant number are not.

Many Immigration Judges
comment that thedoctor has
given opinion on credibility
when they have commented on
consistency.

Somelmmigration Judgesarrive
at a decision on credibility
before considering medical
evidenceandthendismissthe
medical evidence.

Assessment of consistency (clinical
evidence with history)

Expert medical evidence must provideaclear
statementof opiniononthedegreetowhich
injuriesor psychological behaviour presented
are consistent with the history of torture orill-
treatment given.

The absence of physical or psychological
evidence does not suggest that torture has not
occurred.

Claimants who have undergone traumatic
experiencessuchastorturemaybevulnerable.
Theway inwhich evidenceis given may be
affected by trauma; where there are
discrepanciesinevidence, the extent towhich
thevulnerability of theindividualisanelement
of this should be considered.

Expertevidence that explainsinconsistency
may not explain all aspects of the claim found
to be incredible and the case may still be

Istanbul Protocol
IARLJ Guidelines
CaselLaw (SASomalia
EWCA HH Ethiopia
EWCA, HE DRC UKAIT)

Istanbul Protocol

Joint Presidential
Guidelines
UNHCR Handbook

CaselLaw (BN Albania
UKUT)

Some Immigration Judges
conflateopiniononcredibility
with opinion on consistency.
They criticise doctors for giving
an opinion about consistency of
findings with the history stating
either that the history was
accepteduncriticallyorthatthe
doctor is giving an opinion about
credibility.

A significant number of
Immigration Judges separate
findingsonclinicalevidenceand
likely cause; some accept
evidence of torture but not
torture as cause due to an
overall credibility finding.

An inconsistent approach
between Immigration Judges
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dismissed.

regarding inconsistency in
testimony and late recall is
observedinthesample.Some
Immigration Judges accept
expert opinion and evidence on
theimpactoftorture/traumaon
memory, others do not. A
significant number of cases are
dismissedforinconsistencyin
testimony and a negative
credibility finding.

Assessment of physical evidence

The Istanbul Protocol should beregarded as
the best aspirational practice for the
assessment ofiinjuries.

For each lesion and for the overall pattern of
lesions, theexpertshouldindicate thedegree
of consistency betweenitand the attribution
givenusing Istanbul Protocol terms: ‘not
consistent with’, ‘consistent with’, ‘highly
consistent’, ‘typical of’ & ‘diagnostic of’,
defined in the Istanbul Protocol.

IARLJ Guidelines

Istanbul Protocol
CaselLaw (SASomalia
EWCA&RTSriLanka
UKAIT)

The assessment of ‘consistent’
or ‘highly consistent’ givenby
the doctoris simply dismissed in
some cases even where
alternativepossiblecausesfrom
the history are considered.
Findingsof ‘consistent’ are
sometimes given no weight at
all.

In some cases Immigration
Judges assert their own
conclusion as to the consistency
of evidence of torture and
claimed causation. Immigration
Judges suggest alternative
causation with no explanation or
support from alternative
medical opinion.

In some cases MLRs document
evidenceof scarring that is
‘diagnostic’ of tortureandthe
Immigration Judges dismisses
the findings, substituting their
own.

Assessment of psychological evidence/
diagnosis

Expertevidenceshouldincludeapsychological
assessment to assess the degree of consistency
between the account of torture and the
findingsduringthecourseof theevaluation.
This should include a history, mental state
examination, assessment of social functioning
andformulation of clinicalimpressions. Where
relevant this should include a DSM-IV or ICD-10

Istanbul Protocol

Medical Foundation MLRs
(except for non-medical) all have
psychological assessment as per
Istanbul Protocol standards.
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psychiatric diagnosis.

When considering the factual basis of
psychiatricfindings, itisamatterinthefirst
instanceforthe medical experttoevaluate the
claimant’saccountof their symptoms, andonly
if the judge has ‘good and objectivereason’ for
discounting that evaluation should it be
modified ordisregarded.

TheTribunalshouldgiveclearreasons®...
which engage adequately with a medical
opinion representing the judgment of a
professional psychiatrist on what he has seen
of theappellant...’ iftheyintendtorejecta
clinicaldiagnosisthataclaimantsuffersa
depressive illness.

If themedicalreportseeks toexaminethe
extent to which the diagnosis is dependent on
the claimant’s account and reaches a
conclusion, based on the experience and
expertise of thedoctor, whichis ‘objectively
supportableratherthanonewhichsimply
acceptedsymptoms which could be described
but which could not be verified’, these
‘material facts’ should not be ignored.

The judge may be entitled to attach little
weighttoadoctor’sdiagnosisof PTSDdueto
the lack of a specialist psychiatric qualification.
The doctor should consider other possible
causes of psychological symptoms and not
reach a diagnosis that is ‘dependent on
assuming that the account given by the
appellant [is] to be believed.’

CaselLaw (YSriLanka
EWCA)

CaseLaw (BN Albania
UKUT)

Case Law (XS Kosovo
UKAIT)

CaselLaw (HHEthiopia
EWCA)

The qualification of General
Practitioners to comment on
and diagnose psychiatric
conditions such as PTSD and
depression is not consistently
accepted by Immigration Judges.

Some Immigration Judges
substitute clinical opinion for
theirownwithout reference to
alternative medical opinion.

Some Immigration Judges state
that a diagnosis is dependent on
anuncriticalacceptanceofa
history (a ‘recited’ account),
despite Medical Foundation
methodology which clearly
states that doctors do not
accept historyatface value but
exercise their professional
judgement and critically assess
the historyinlight of overall
clinical findings.

Medical Foundation
Methodology clearly explains
how General Practitionersare
qualified to assess PTSD &
depression. Thisisaccepted by
some Immigration Judges, not
others.

Treatment of medical evidence by
decision maker

Thestate authority hasaduty toascertainall
therelevantfactsandif necessaryobtain
medical opinion if they doubt the causation
giveninamedicalreportthatgivesastrong
indication of torture

When the expert evidence is ‘all one way and
not materially shaken’ in terms of its

(RC Sweden ECHR)

CaselLaw (YSriLanka
EWCA)

The Tribunal does not
independently commission
medical opinion if medical
evidence is doubted. The UK
Border Agency does not provide
expert medical opinion.

Thereisawidevariationinthe
interpretationoftheguidancein
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‘authorship or content’, the judge must accept
and act on it.

If expertmedical evidence isuncontradicted
and is dismissed by a decision-maker as being
oflittleevidentialvalue, thisshould bestated
accompanied by appropriate reasoning
(especially if from an organisation which has
establisheditselfasanobjectiveandreliable
provider of medico-legal reports)

Ifthereisnobasisforachallengetothe
evidence, thenitshould probably be
abandoned. (RR SriLanka UKUT)

A decision-maker should not attempt to
substitute his or her own opinion in preference
to that of a reliable expert.

If the SSHD wants to challenge the expert
evidence, thisshould be supported by
alternative expert evidence.

If there are concerns about anaspect of an
expert’s/claimant’s evidence this should be put
directly to the expert/claimant (when giving
evidence)and notreserved for thewritten
judgement/decision (Y SriLanka EWCA/RR Sri
Lanka UKUT)

IARLJ Guidelines
CaseLaw (YSriLanka
EWCA)

Caselaw (YSriLanka
EWCA)

IARLJ Guidelines

(RR Sri Lanka UKUT)

CaseLaw (YSriLanka
EWCA/RRSriLanka
UKUT)

Y SriLankaonthe evidence of
thissample;i.e. onwhatground
is the evidence considered
‘materially shaken’?

Thedismissalof expertevidence
isnotalwaysclearlyarticulated
with reasons. Medical evidence
is not contradicted by
alternative medicalopinion.
Thechallenge toexpert medical
opinion is the substitution of the
Immigration Judge’s own
opinion in some cases.

Standard of proof

Reportssupporting anapplication forasylumin
a third country ‘need provide only arelatively
low level of proof of torture.’

Iftheapplicant'saccountappearscredible, he
should, unlesstherearegoodreasonstothe
contrary, begiventhebenefitofthedoubt.

Thebenefitofthedoubtshouldonlybegiven
whenallavailable evidence hasbeenobtained
andcheckedandwhenthedecisionmakeris
satisfied as to the applicant’s general
credibility.

Therequirement of evidence should not be too
strictlyappliedinview of the difficulty of proof
inherentinthespecialsituationinwhichan
applicant forrefugeestatus findshimself.

Therelevant standard of proof for asylum
claimsisa ‘reasonable degreeof likelihood’ of
persecutionif the claimantisreturnedto the

Istanbul Protocol

UNHCR Handbook

CaselLaw (RvSSHDexp
Sivakumaran [1988] Imm
AR 147)

Thebenefitof thedoubt does

notappeartobeexercisedina
number of casesin thissample.
Insomecasesaverysceptical

view of the evidence and of the
credibility of the claimant is
taken.

Determinationsstatethatthe
lower standard of proof applies.
Notall seemtoassessmedical
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placeforwhichtheyasserta ‘well founded
fear’ of persecution.

Historicalfacts (suchasaclaimtohavebeen
torturedinthe past)should be judgedonthe
same standard of proof as future risk and there
shouldbea ‘positiverole foruncertainty’in
asylum claims.

This principleis extended to include cases that
fall under the Human Rights Act 1998,
regarding breaches of Article 3 of the European
Convention on Human Rights (inhuman or
degrading treatment or punishment).

Kaja[1995]ImmAR1 &
Karanakaran v SSHD
[2000] Imm AR 271

Kacaj (01/TH/0634 19
July 2001 starred)

evidence and overall credibility
on this standard of proof.

In some cases Immigration
Judges seem to apply a high
standardof proof forassessing
historicalfacts suchasaclaim of
torture and expect an
unrealistically high level of
certainty from the expert
evidence in order to give it
weight.
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PART 5
CONCLUSIO
NS

The aim of this report is to examine the treatment of Medical Foundation MLRs by Immigration
Judgesinthe Tribunal and toassess compliance with good practice standardsandguidelines.

The determinations assessed in this sample demonstrate that many Immigration Judges are familiar
with and apply the guidance that is given, primarily in case law, on the treatment of expert medical
evidence for cases involving a claim of torture, as well as the standards articulated in the Istanbul
Protocol. In most of these cases the appeals are allowed and a grant of refugee status or
humanitarian protection is made.

However, the evidence shows that there is a serious lack of consistency in the treatment of MLRs
across the Tribunal and that in a significant number of cases the guidelines givenin case law and
good practice standards are not followed by Immigration Judges, leading to a dismissal of the
appeal. Although an onward appeal may have been pursued in a number of these cases, depending
oncontinuingaccess to legalaidand adiligent legal representative, asignificant failure of protection
could be the consequence for individual claimants who may be returned to a country in which they
have beentortured.

This report does not suggest that all asylum claims for which there is an MLR documenting a claim of
torture must be allowed on refugee convention or humanitarian protection grounds. It is, however,
proposed that all such cases should be assessed according to clearly elaborated good practice
standards that are applied with consistency by all Immigration Judges. For cases involving a claim of
torture that has been assessed by a medical expert and documented in an MLR, this entails
Immigration Judges taking a consistent and rigorous approach to the consideration of this evidence.

Although not the primary focus of this report, concerns that emerged from the evidence about the
treatment by UK Border Agency case owners of claims involving torture are also elaborated and
discussed. The higher than average overturn rate on appeal, which reaches 69% for cases where
medical evidence was available to the UK Border Agency, indicates that there are serious
deficiencies with the treatment of asylum claims whichinvolve torture, at the initial decision stage.

The findings of thisresearch have very serious resource and efficiency implications for the UK Border
Agency and the Tribunal to consider, since poor decision making leads to an unnecessarily
protracted legal process. However, there is also the very serious consequence of subjecting already
vulnerableindividuals toalegal processinwhichtheirintegrityand credibility are repeatedly subject
to question and doubt. Torture survivors should be able to focus on their rehabilitation, not on
unnecessary legal proceedings.

KEY FINDINGS

The key findings elaborate the main concerns that emerge from this research about judicial practice
and UK Border Agency decision-makingin relation to expert medical evidence. The findings focus on
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the pattern of decision-makingincaseswhere an MLR hasbeensubmittedinrelationtoaclaimof
torture and on the detailed treatment of the expert evidence by Immigration Judges.

Overturn rate on appeal: UK Border Agency decision- making

The finding that nearly half the cases were allowed at the appeal stage indicates that there are
serious deficiencies with the treatment of asylum claims whichinvolve torture, at theinitial decision
stage.

Despite guidelines and case law that give direction to decision makers on these issues, the overturn
rate for those cases in the sample where medical evidence was available to the UK Border Agency at
initial decision stage is even higher, at more than two-thirds of the cases. This indicates a significant
discrepancy in the way that such cases are treated, and in particular the way expert medical
evidenceistreatedby UKBorder Agencycase ownersand Immigration Judgesat the Tribunal.

These findings have very serious resource and efficiency implications for the UK Border Agency and
the Tribunal to consider. However, there is also the very serious consequence of subjecting already
vulnerable individuals to a protracted legal process in which their integrity and credibility are
repeatedly subject to question and doubt. Torture survivors should be able to focus on their
rehabilitation, not on unnecessary legal proceedings.

Inacontext where it maybeincreasingly difficult tosecure legal representation, itis far fromcertain
that the asylum claims of survivors of torture that have not been properly assessed in the first
instance, will reach the appeal stage and the opportunity for review, whether or not medical
evidence has been submitted. A serious or fatal failure of protection for these individuals could be
the consequence, with those needing and deserving of international protection being returned to
the country inwhich they have been tortured and in which they are at continuing risk.

Appeal allowal rate: the weight of medical evidence

The research demonstrates a 100% correlation between the acceptance by the Immigration Judge of
the expertmedical evidenceinrelationtoaclaimof torture, infulland according to therelevant
standard of proof, and the case being allowed. However findings also demonstrate that, on the basis
of this sample, more than half the cases in which expert medical evidence is submitted are refused
at the appeal level. Although the numbers involved in this sample are relatively small, if the findings
are considered to be reasonably representative of current practice in judicial decision-making, the
trendis very significant and of overwhelming importance to the individuals involved.

Detailed findingsindicate that while the submission of expert medical evidencein the formof an
MLRmay haveasignificantbearing on the outcome of anappealinvolvingaclaimof tortureinthe
Tribunal, this is found to depend on the treatment of that evidence by the particular Immigration
Judge. Thereisinfact ademonstrable lack of consistency between the different Immigration Judges
whose decisions are represented in this sample, in relation to their adherence to and interpretation
of the relevant standards, guidelines and case law on the treatment of medical evidence in asylum
applications involving a claim of torture.

Itis notable in this regard that the current Tribunal ‘Practice Directions on Expert Evidence’, while
giving some guidance to Immigration Judges on what is required of expert evidence, are silent on
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how that evidence is to be treated by the Tribunal. Furthermore, the guidance does not relate
specifically to expert medical evidence in asylum claims involving torture and therefore only has the
most general application tosuch cases. This may go some way to explaining the inconsistency of
practice among Immigration Judges in this area.

Caselawdealsdirectly with the treatment of expert medical evidence in cases where thereisan
allegation of torture and with the required standards for the documentation of torture elaborated in
the Istanbul Protocol. However, the interpretation of this case law in relation to particular cases
representedin thissample appears tobe quitevariable and at times plainly contradictory.

Further guidance is potentially available in the form of the ‘Guidelines on the Judicial Approach to
the Evaluation of Expert Medical Evidence’ produced by the International Association of Refugee
Law Judges in 2010. These guidelines, the product of several years work and extensive discussion,
are presented to Refugee Law Judges as ‘aspirational best practice’ and ‘a tool to facilitate the
decision-making process’ rather than an attempt to ‘restrict judicial independence.’'* They are not
binding on Immigration Judges within the UK jurisdiction and have not been adopted by the UK
Tribunal, or incorporated into their own guidelines.

The guidelines represent the combined knowledge and expertise of a working party of Judges who
are experts in this field, as well as a number of non-judicial expert members."** They cover the
relevant aspects of the requirements of expert medical evidence as well as the treatment of that
evidence in the context of asylum claims involving torture, incorporating case law and the standards
described in the Istanbul Protocol. As such they represent the most current and complete guidance
on these matters and a consensus of international judicial opinion, and could be used to good effect
in developing consistency in decision-making in this area.

Standing and authority of the Medical Foundation

There is some evidence that Immigration Judges are in general satisfied with the quality of Medical
Foundation MLRs and the expertise of Medical Foundation doctors and other professionals.
However this is not a consistently held position and in a significant though small number of cases in
thissample, the qualification and expertise of the doctor is questioned, with negative consequences
for the evaluation of the evidence and for the individual case.

As demonstrated in the Medical Foundation Methodology guidelines and elaborated in this report in
relation to specific case examples, MLRs are produced by the Medical Foundation in accordance with
and in cognisance of: relevant case law; good practice standards for the documentation of torture
elaborated in the Istanbul Protocol; requirements of expert medical evidence described in the IARLJ
Guidelineson the Judicial Approach to the Evaluation of Expert Medical Evidence; aswell as the
Tribunal Practice Direction on expert evidence.

No evidence was found in this research that would suggest that the production methods and quality
control measures in place at the Medical Foundation are not working consistently and effectively. It
would therefore seem appropriate for the matter of the authority and expertise of Medical
Foundation doctors and other professionals to give expert opinion in relation to a claim of torture to
be approached in a manner that brings consistency across the Tribunal.
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Expertise of Medical Foundation doctors to comment on and diagnose PTSD &
depression

Ingeneralit was found that the expertise of Medical Foundation doctors and other professionals
was accepted positively or was not commented upon. The majority of Medical Foundation MLRs are
expert witness reports produced by General Practitioners. In a small number of cases in this sample
their expertise was found to be at issue, and in particular their qualification to comment on and
diagnose psychiatric conditions such as PTSD and depression was questioned. It is noted that
according to the Istanbul Protocol, any evaluation of torture should include a psychological
evaluationincludingamentalstatusexaminationandapsychiatricdiagnosiswhererelevant.

The Medical Foundation methodology guidelines state that a General Practitioner is extremely well
qualified by both training and experience to assess psychological symptoms and diagnose conditions
suchasdepressionandPTSDinthecontextof aMedico-Legal Report, astheyareexpectedtodoin
their general practice. It should be noted that the Royal College of Psychiatrists, the Royal College of
General Practitioners and the General Medical Council have never pronounced to the contrary.'®
Indeed it is expected that General Practitioners will be able to assess and make psychiatric
diagnoses, and nowhere in the medical literature of the Royal Colleges, or any other bodies that
maintain medical standards, is it stated that General Practitioners should not do so or that they are
unable to doso." In preparing an MLR the examining doctor is required to make a declaration of
theirunderstandingof their duty to the court, whichincludes the undertaking not togive opinion
outside their expertise. To suggest that a doctor has made a psychiatric diagnosis that is outside
theirexpertiseis therefore to make a very serious allegation of professional misconduct.

Medical Foundation doctors are trained specifically in the clinical and technical aspects of the
documentationof torture, including psychological sequelae, with reference to thelstanbul Protocol.
Doctors make their assessment of a person’s mental state in the overall context of their speech
content, cultureof origin, family history, employment, level of education, currentstate of healthand
other current circumstances, as well as their apparent personality and their account of torture. All
clinicalfindingsand opinionsare alsochecked by aseconddoctor beforeareportissigned off.

The Court of Appeal gave guidance in 2009 on the factual basis of psychiatric findings, stating that it
isamatterinthefirstinstance for the medical expert toevaluate the claimant’saccount of their
symptoms, and only if the judge has ‘good and objective reason’ for discounting that evaluation
should it be modified or disregarded, (Y SriLanka). The Tribunal gave further guidance in 2010 that
clear reasons should be given by a Judge, ‘which engage adequately with a medical opinion
representing the judgment of a professional psychiatrist on what he has seen of the appellant’, if
theyintend torejectaclinical diagnosis that a claimant suffersadepressiveillness, (BN Albania
UKUT).

Althougha2007 Court of Appeal case, (HHEthiopiaEWCA), states that a judge maybe entitled to
attach little weight to a doctor’s diagnosis of PTSD due to the lack of ‘a specialist psychiatric
qualification’, concern had beenexpressedin this case that the doctor had not considered other
possible causes of psychological symptoms and had reached a diagnosis that was ‘dependent on
assuming that the account given by the appellant was to be believed’

The Court of Appeal and the Upper Tribunal give clear guidance that the Tribunal should not assume

an expertise in medical matters that it does not have and that Immigration Judges should not
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override expert medical opinion without good reason, which should be clearly articulated and
preferably based on well qualified alternative medical opinion. However, case law does not appear
to give specific guidance on the qualification of a General Practitioner to assess psychological
symptoms and to make a diagnosis of depression or PTSD. This may contribute to the inconsistency
of approach and outcome in individual cases observed in this sample.

It would be preferable, therefore, if clear guidance could be given by the Tribunal that suitably
trained General Practitioners are indeed qualified to give expert opinion on the psychological
sequelae of torture, and that General Practitioners are professionally trained and qualified to make
psychiatric diagnoses, including PTSD and depression.

Assessment of Credibility and Consistency

Itis accepted that an assessment of the overall credibility of the claimant is an indispensable part of
deciding anasylum claim, and it isunderstood by all parties that this is ultimately the task of the
decisionmaker, lookingatall the evidenceintheroundandapplying the appropriate standard of
proof. However, it is emphasised in case law from the Court of Appeal and the Tribunal, (SA Somalia
EWCA, Mibanga EWCA, HE DRC UKAIT), that expert evidence, such as medical evidence, should be
treated as an integral part of all the evidence considered and should not be considered as an ‘add-
on’ once the overall credibility of the claimant has been decided.

Findings of this Report indicate that while many Immigration Judges are willing to be guided by and
include the findings of an MLR in their consideration of credibility, a significant number
demonstrably are not. In a significant number of cases a decision has explicitly or implicitly already
been made on credibility before the medical evidence has been considered. In such cases the
evidence is invariably dismissed and the case not allowed.

The reasons given by Immigration Judges for the refusal to consider medical evidence, or to give it
significant weight in relation to the assessment of credibility, are considered in detail in this report
and are summarised in Part 4 Figure 2.

They include criticism of the doctor for:

= givinganopinionon the judicial areaof credibility, when an opinion hasinfact beengivenon
the consistency of the clinical evidence and the account of torture as required by the Istanbul
Protocol, case law and judicial guidelines,

= accepting an account and history of torture without question, despite the clear statement in
every MLR of the doctor’s methodology and professional duty to critically assess all aspects of
thesubject’spresentation, aswellastheirdutytoreporttothecourtimpartiallyandobjectively,

= failing to consider alternative causation for the physical and psychological harm documented in
the MLR, when the doctor hasfound the clinical evidence and cause giventobe consistent, to
varying degrees of certainty, having considered all relevant aspects of the claimant’s history and
circumstances as required by the Istanbul Protocol, case law and judicial guidelines,

62

BODY OF Freedom from Torture May



= accepting inconsistencies in testimony or believing at face value a late disclosure of torture,
despite significant research on the impact of trauma on memory and the explanation of this
research in relation to the individual case.

Some Immigration Judgesin this sample are found to have simply preferred their own opinionon
matters in which the expert has been required to give opinion, without providing either alternative
evidence fromanequally qualified expertor ‘appropriatereasoning’, (Y SriLanka EWCA).

Treatment of expert evidence: standard of proof

The recent judgement from the European Court of Human Rights, (RC Sweden), finds that the state
authority hasaduty toascertainall the relevant facts of anasylum claim, and if necessary obtain
medical opinionif they doubt the causation givenin an expert medical report that gives a strong
indication of torture. UK case law, citedinPart 3 of this reportand summarisedinPart 4 Figure 2,
directs thatexpert medical evidenceif not ‘materially shaken’ in terms of the expertise of the author
or the quality of their evidence, should be accepted and acted upon, (Y Sri Lanka EWCA).
Furthermore, if the decision-maker intends to dismiss expert evidence that is uncontradicted, case
law directs that this should be on the basis of appropriate reasoning, (Y SriLanka), supported by
alternative expert evidence, (RR Sri Lanka UKUT), and that the concerns about the expert medical
evidence should first be put to the expert and not reserved for the written decision, (Y SriLanka, RR
SriLanka).

The findings of this investigation indicate a serious lack of consistency in the way that this guidance
is interpreted by Immigration Judges in the Tribunal. Independent expert evidence is not
commissioned by either the UKBorder Agency or the Tribunalif the findings of an expert medical
report are in doubt. Moreover, according to the evidence of the written determinations in this
sample, concerns about expert medical evidence are not put to the expert, or to the Medical
Foundation, in order to provide an opportunity for clarification or further explanation before a
decision ismade.

While in many cases in this sample medical evidence that is uncontradicted and which gives a strong
indication of torture is accepted by Immigration Judges, in a significant number of other cases it is
not. Furthermore, some Immigration Judges appear content to substitute their own opinionin
preference to that of the expert, in some cases without appropriate reasoning and in all cases
without the support of alternative expert opinion.

As stated in the introduction, it is recognised that the standard of proof for asylum claims is
relatively low, and that there is a ‘reasonable degree of likelihood’ of persecution if the claimant is
returned to the place for which they assert a ‘well founded fear’ of persecution, (Rv SSHD ex p
Sivakumaran[1988] Imm AR 147). Itisalsorecognised that historical facts, suchasaclaimtohave
been torturedin the past, should be judged on the same standard of proof as future risk and that
there should be a ‘positive role for uncertainty’ in asylum claims, (Kaja [1995] Imm AR 1 &
Karanakaran v SSHD [2000] Imm AR 271).

Although all the determinations in this sample state at the outset that the lower standard of proof
applies, thereis evidence to suggest that not all Immigration Judges assess expert medical evidence
according to this standard of proof. In dismissing or giving little evidential weight to the findings of
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an MLR, some Immigration Judges appear to demand an unrealistically high level of certainty and
‘proof’ before accepting a claim of torture and giving this finding due consideration in the
assessment of the credibility of the claimant.
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PART 6

RECOMMENDATI

ONS

Recommendations are made that address the key findings to the Presidents of the First-tier and
Upper Tribunals (Asylum and Immigration Chambers) as well as to the Tribunals Procedures
Committee and the Senior President of the Tribunals, in the interest of ensuring that the right to
international protection for survivors of torture is secured.

Recommendations are also made to the UKBorder Agency on the basis of relevant findingson the
treatment of expert medical evidence for claimsinvolving torture at first instance.

TO THE PRESIDENT OF THE UPPER TRIBUNAL AND THE PRESIDENT OF
THE FIRST-TIER TRIBUNAL (IMMIGRATION AND ASYLUM CHAMBERS)

Guidance

1. Based on the findings of this research and in accordance with the core duty to improve the
quality of decision making described in the Tribunal’s Customer Charter, ' the President should
revise the Tribunal Practice Direction on expert evidence.

The revised Practice Direction should include specific guidelines on the treatment of expert
medical evidence in relation to claims of torture and should reflect case law from the
Tribunal and the Higher Courts on this issue, as well as the relevant standards and
guidelines detailedin this report.

2. Thefollowing standards should be reflected in the Practice Direction:

a.

BODY OF

all evidence must be considered in the round, including expert medical
evidence and a conclusion on the overall credibility of a claim must not be
reached before consideration of an expert medical report,

dueconsideration must be giventothe medical expert’s opinion on the degree of
consistency between the clinical findings and the account of torture, on the
understanding that this does not impinge on the duty of the judge to make an
overall finding on credibility,

the evidence of General Practitioners trainedinthe documentation of torture
must be accepted as expert medical opinion on the clinical sequelae of
torture, both physical and psychological,

due consideration must be given to psychological research in the area
of trauma and memory and its relevance to an individual claim,

judicial opinion must not be substituted for expert medical opinion on
matters specific to the clinical documentation of torture, without the support of
alternative equally qualified expert medical opinion,
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f. evidence giveninanexpert medical reportthat gives a strong indication of

torture,
according to the appropriate standard of proof, must be accepted and acted
upon.

Training

3. The President of the Upper Tribunal should ensure that facilitated training on torture and

the sequelae for survivors, the application of the Istanbul Protocol, and the revised
Practice Direction is incorporated in the regular programme of training for Immigration
Judges.”® The training should be experiential, participatory and utilise proven teaching
methodsandinclude an appraisal of comprehension.

The Joint Training Committee (First Tier and Upper Tribunal) should work with relevant experts
inthe field (medical and legal) for the appropriate development and delivery of such training.

TO THE TRIBUNAL PROCEDURE COMMITTEE
Oversight and Monitoring

5.

The Tribunal Procedure Committee, inaccordance withits duty to make rules governing the
practice and procedure in the First-tier and Upper Tribunal with a view to securing justice,
fairness and efficiency, ' should work with the Presidents of the Asylum and Immigration
Chambers toimprove the quality and consistency of decision making in cases involving a claim of
torture.

The Tribunal Procedure Committee should oversee the revision of the Practice Direction
on expert evidence to include guidance on the treatment of expert medical evidence in
relation to claims of torture and should monitor its effective implementation.

TO THE SENIOR PRESIDENT OF THE TRIBUNALS
Oversight

7.

8.
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In accordance with the duty of the Senior President of the Tribunals to ‘maintain appropriate
arrangements for training, guidance and welfare of judges and other members of the First-tier
and Upper Tribunal’, and to give Practice Directions and approve Practice Directions give by
Chamber Presidents,'* the Senior President should consult with the Presidents of the
Immigration and Asylum Chamber to ensure:

a. appropriate guidance is given to Immigration Judges on the treatment of
expert medical evidence in cases involving a claim of torture in the form of a
revised Practice Direction,

b. appropriate training is given to Immigration Judges on the treatment of
expert medical evidence in cases involving a claim of torture.

The Senior President should report on progress in relation to improved guidance and training
for Immigration Judges on the treatment of expert medical evidence in cases involving a
claim of torture in his 2012 Annual Report.
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TO THE UK BORDER AGENCY

9. Inview of the concerns about the quality of initial decision making reflected in the high appeal
overturnrate documentedin this report for cases involving a claim of torture, in particular those
cases where expert medical evidence was available, the UK Border Agency must urgently
revise its policy guidance and itstraining programmes for case owners.

Policy Guidance

10. The Asylum Policy Instruction (API) on the Medical Foundation is currently under
revision. Any new policy which replaces it must include significantly strengthened guidance
for case owners on how to handle expert medical evidence in cases involving a claim of
torture.

11. The Asylum Instruction on Considering the Protection (Asylum) Claim and
Assessing Credibility must be amended so that: the ‘Summary’ and the section on ‘Medical
Evidence in support of the asylum claim’ include references to the APl on the Medical
Foundation, any new policy which replaces this APl and any other relevant policy guidance
on medical evidence, so that case owners are clear that they must consult and comply with
the more specific guidance that exists in this area.

12. The following standards identified in this research apply to first instance decision makers as
well as to the judiciary and must therefore be incorporated into the relevant policy
guidance:

g. all evidence must be considered in the round, including expert medical
evidence and a conclusion on the overall credibility of a claim must not be
reached before consideration of an expert medical report,

h. dueconsideration mustbegiventothe medical expert’s opinion onthe degree of
consistency between the clinical findings and the account of torture, on the
understanding that thisdoesnotimpinge ontheduty of the case owner tomakean
overall finding on credibility,

i. theevidence of General Practitioners trainedin the documentation of torture
must be accepted as expert medical opinion on the clinical sequelae of
torture, both physical andpsychological,

j. due consideration must be given to psychological research in the area
of trauma and memory and its relevance to an individual claim,

k. thecaseowner’s opinion mustnot be substituted for expert medical opinion on
matters specific to the clinical documentation of torture, without the support of
alternative equally qualified expert medical opinion,

. evidence giveninanexpert medical reportthat gives a strong indication of
torture,

according tothe appropriate standard of proof, must be accepted and acted
upon.

Training

13. The UKBorder Agency must ensure that prior to the launch of any new policy guidance in this
BODY OF Freedom from Torture May



area, all case owners participate in facilitated training on: torture and the sequelae
for
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survivors, the application of the Istanbul Protocol, and the requirements of the relevant policy
guidance in this area. The training should be experiential, participatory and utilise proven
teaching methods and include an appraisal of comprehension.

14. The UK Border Agency must also include training (at the standard described above) on torture
and the sequelae for survivors, the application of the Istanbul Protocol and the requirements of
the relevant policy guidance in both the foundation and consolidation training programmes for
case owners.

15. The UKBA should work withindependent, acknowledged torture expertsin the medical and legal
fields to develop and deliver such training.

Oversight and Monitoring

16. Drawing on the findings of this report, the UK Border Agency’s NAM+ Quality Audit and
Development Team (QADT) should undertake a thematic review of decision-making in
cases involving a claim of torture.

17. The findings of this thematic review should be used toinform: UK Border Agency training on
theseissues, further revisions (if necessary) to the relevant policy guidance, and the QADT’s own
audit processes so that there is regular monitoring of the effectiveness of and compliance
with the guidance.

18. The QADT should map and report progress to the NASF Quality Sub-group on the
development and implementation of the policy guidance and training ,and on the findings
of the thematic review of decision-making in cases involving a claim of torture.

19. There should be an annual standing item on the agenda of the NASF Quality sub-group on the
quality of decision-making in cases involving a claim of torture.

TO THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES (UNHCR)
Oversight and Monitoring

20. As part of its Quality Integration Project, UNHCR should continue to closely monitor
implementation of those recommendations from its previous Quality Initiative Project reports
that relate to decision-making in cases involving a claim of torture.

TO THE INDEPENDENT CHIEF INSPECTOR OF THE UKBA
Accountability

21. On the basis of the concerns raised in this and other recent reports, the Independent Chief
Inspector of the UKBA should conduct an inspection of decision-making in relation to
vulnerable asylum claimants, and in particular those who have made a claim of torture.
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APPENDIX 1
METHODOLOGY

Obtaining a sample of Tribunal determinations

The objective was to collect a sample of determinations from the Tribunal that could be considered
sufficiently representative of current practice, in order to investigate the concerns of the Medical
Foundation and underpin recommendations to the Tribunal. It was known that obtaining a truly
random sample of relevant determinations would not be possible given the lack of direct access to
Tribunal determinations for research purposes, and the difficulty in obtaining determinations from
claimant’s legal representatives. '

The sample consists only of decisions involving Medical Foundation MLRs and not those where MLRs
from other organisations or independent clinicians had been submitted. The findings cannot
therefore be said to be representative of judicial treatment of MLR medical evidence per se,
although perhaps indicative of current practice, particularly given the standing of the Medical
Foundation as a specialist centre for the care and treatment of torture survivors, and the experience
of Medical Foundationdoctorsandother professionalstaff who prepare MLRsonaregular basis.

A sample of 37 Tribunal determinations for asylum claimants where Medical Foundation MLRs had
been submitted, spanning a 12 month period from September 2009 to September 2010, was
collected and subject to a desk review. The date range included decisions from the former AIT and
decisionsfromboth theFirst Tierand Upper Tier Tribunal (Asylum & Immigration Chamber).

According toMedical Foundation MLR records, the number of MLRs producedina 12 month period
isaround 600. The potential number of MLRs prepared for submission to the Tribunal on appeal, and
therefore the potential number of relevant Tribunal decisions for this period, is approximately
300." The final sample of 37 determinations obtained within the time allocated for this purpose is
therefore approximately 12% of the total number of MLRs produced annually by the Medical
Foundation for appeal cases.

Sourcing the sample

Of these 37 cases, 20 were identified viaMedical Foundation clinical staff and 17 were identified
through MLR administrative records. Most of the determinations were then obtained from the legal
representatives of the asylum claimants, with appropriate permissions; though in a small number of
cases determinations were on file in the Medical Foundation.'* Copies of MLRs were retrieved from
the Medical Foundation files for the claimant’s whose determinations were included in the sample,
also with appropriate permissions.

It should be noted that over 100 potential cases for the sample were identified through MLR
administrative records, more than 50 of whose legal representatives were contacted requesting
determinations.'* While many expressed a willingness to send the documents, in the majority of
cases they did not do so due to time and resource constraints. '

Given that a significant number of the cases were sourced internally via Medical Foundation
clinicians, as well as the MLR Service, it should be noted that the sample may contain a higher than
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average number of ‘professional’ as opposed to ‘expert’ MLRs, although not all the cases identified
in this way were professional reports.’* In general, the majority of MLRs produced by the Medical
Foundation are ‘expert’ reports prepared by General Practitioners working for the MLR Service.

Furthermore, although it was made clear that the purpose of the study was to examine the
treatment of MLRs in the Tribunal, both positive and negative, there may have been a selective
process involved in the decision of individuals to put forward cases for which they had authored an
MLR. Given that it was not possible to collect a truly random sample, it is not possible to say the
sample is entirely free of such ‘biases’.

Nonetheless, it is considered that both the number and the variety of cases represented in this
sample, as well as the variation in treatment of MLRs by Immigration Judges representedin the
determinations, provide asignificant and sufficiently representative picture of current treatment of
Medical Foundation MLRs for robust findings and recommendations to be made. ™

Establishing the concerns of the relevant medical professionals

In order to identify the concerns of the medical professionals about the treatment of Medical
Foundation MLRs in the Tribunal, a literature search for previously published material on this subject
was conducted and the relevant reports and papers reviewed.

In addition, informal interviews were conducted with the relevant members of the Medical
Foundation MLR Service, including the doctors and legal staff. Cases where letters of representation
had been prepared for submission to the UK Border Agency or the Tribunal responding to the
dismissal of an MLR were also reviewed with a view to identifying the persistent issues of concern.

Establishing the relevant guidelines and standards

In order to assess the current practice of the Tribunal in relation to the adherence, or otherwise, to
current guidance regarding the treatment of medical evidence, the following guidance was accessed
and reviewed:

» Practice Direction: Immigration and Asylum Chambers of the First-Tier Tribunal and the Upper Tribunal -
Part 4 10 Expert evidence

= JointPresidential Guidance Note 2 of 2010: Child, vulnerable adult and sensitive appellant guidance

= International Association of Refugee Law Judges: Guidelines on the Judicial Approach to the Evaluation of
Expert Medical Evidence

In order to measure the Tribunal guidance and practice against established best practice standards
on judicial treatment of medical evidence relating to torture survivors in the RSD process, the
following documents were accessed and reviewed:

= |stanbul Protocol, Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, UN High Commission for Human Right, 2004

» Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the
1967 Protocol relating to the Status of Refugees, Reedited, Geneva, January 1992, UNHCR 1979
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In order to assess the methodology of the Medical Foundation for the preparation of MLRs in
relation to the established guidelines for torture documentation (the Istanbul Protocol), the
Methodology Employed in the Preparation of Medico-Legal Reports on behalf of the Medical
Foundation wasreviewed.

Data sample Analysis

In order to review and analyse the sample of determinations, a data spreadsheet was prepared
which recorded information in 4 sections: Client Profile; MLR; Determination and Treatment of the
MLR in the written decision.

Client Profile:

Country of Origin, Gender, Age, Basis for claim
MLR:
Date, Doctor/ Professional, Type of MLR

Determination:

Dateof decision, Hearing Centre, Immigration Judge, UKBAMLR issues, Decision, MLR
findings acceptedin full, MLR clinical findings accepted, MLR causation not accepted

Treatment of MLRin thewritten decision:

Expertise of MLR author, MLR quality
Credibility: history taking, interpretation of medical & psychological findings, causation,
consistency of memory & recall, & late disclosure

Basic information was recorded in sections 1-3, while in the 4" section more detailed information
was recorded including quoted excerpts from determinations and, where relevant, from the
respective MLR.

The information recorded on the data sheet was then extracted and the findings were analysed in
two parts; the first considered the overall treatment of cases in the Tribunal for which a Medical
Foundation MLR was submitted in evidence and the second consideredin detail the treatment of
MLRs in the written determination.

Thefindingswererecordedintablesasfollows (see APPENDIX2 forthetablesinfull)andanalysed.

FINDINGS Part 1: Treatment of cases in the Tribunal for which a Medical Foundation MLR was
submitted in evidence

1. Determinations
Table 1a Determinations: number and date of decision
Table 1b Determinations: hearing centre
2. MLR Evidence
Table 2a Summary allowal rate/ treatment of MLRs
3. Claimant profile
Table3aClaimant profile: countryof origin
Table 3b Claimant profile: gender
Table 3c Claimant profile: age
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Table 3d Claimant profile: basis for claim
4. UKBA treatment of MLRs
Table 4a UKBA/ Tribunal treatment of MLR
Table4b UKBA/ Tribunal treatment of MLR - detailed findings

FINDINGS Part 2: Treatment of MLRs in the determination

5. Expertise of MLR author
Table 5: Expertise of MLR author
6. MLR Quality
Table 6: MLR Quality
7. Credibility: history- consistency - causation
Table 7a Credibility: taking a history
Table 7b Credibility: consistency, recall & late disclosure
Table 7c Credibility: Profile of cases dismissed for inconsistency/late recall
Table 7d: Credibility: causation
Table 7e Credibility: causation/decision

Ethics

The investigation was conceived as a desk study and therefore did not involve direct interviews with
the claimants whose decisions were the subject of the review.

The Tribunal determinations and MLRs were obtained for the purpose of the research from the files
held by legal representatives and the Medical Foundation respectively, with the permission of the
individuals concerned.

All the information presented in the report has been anonymised. All information recorded on the
data spreadsheet refers to individuals by their Medical Foundation client ID number and not by
name. The information recorded on the data spreadsheet will not be made available to the public
but retained as a confidential record by the Medical Foundation.

SAMPLE

Determinations’
“¢ Number

The total number of Tribunal determinations in the sample for asylum claimants for whom Medical
Foundation MLRs were submitted in evidence is 37. This represents approximately 12% of the
potential number for the selected period of a year, on the basis of an estimated annual total number
of MLRs (prepared by the Medical Foundation for submission to the Tribunal for an appeal hearing)
of 300.

Date range

The date range of the sample of determinations was September 2009 - September 2010. It was
hoped that this sample would yield information about current practice in the Tribunal over a
reasonably sustained period. It was also hoped that the sample would include determinations from
the former AIT as well as the Tribunal (Asylum and Immigration).

72

BODY OF Freedom from Torture May



However, given the difficulties with access to Tribunal determinations for research purposes, the
sample contains no determinations from 2009, with the majority being from June-September 2010
(21/37). A small number of determinations from October 2010 have been included on the basis that
they had been forwarded by legal representatives and could compensate in a small way for the lack
of determinations from the first 4 months of the sample date range.

Inthe event there are nodeterminations from the former AIT, whichmeans that the findings and
analysis will represent practice in the new Tribunal alone.

Hearing Centre

The Tribunal (Asylum and Immigration) lists the following 18 hearing centres on its website: Belfast,
Birmingham, Bradford, Bromley, Field House, Glasgow, Harmondsworth, Hatton Cross, Manchester,
Newport, North Shields, Nottingham x2, Stoke-on-Trent, Sutton, Taylor House, Walsall and Yarl’s
Wood.

The sample of 37 determinations considered were from 10 hearing centres, 1 of which, it should be
noted, is not listed on the Tribunal website (Liverpool). The Hearing Centres represented in the
sample are: Birmingham (1), Bradford (3), Field House Upper Tribunal (2), Glasgow (1), Hatton Cross
(10), Manchester (8), North Shields (2), Sutton (1), Taylor House(6) & Liverpool (3).

18 of the cases were heard in London hearing centres (Taylor House, Field House and Hatton Cross);
the remaining 19 are spread throughout the country with the largest number coming from the north
of England and Manchester in particular.

MLRS?

The 42 MLRs in this sample were produced by 26 different doctors/professionals, ranging from GPs
to psychiatrists, clinical psychologists, psychotherapists, family therapists, counsellors and social
workers, working for the Medical Foundation. '*°

General Practitioners produced 28 of the 42 MLRs, all of which are medical/psychological reports
containing an assessment of the client’s physical and psychological presentation in relation to their
account of ill-treatment/torture and other factors which may impact on their physical and mental
health. These are ‘expert witness’ reports in the sense that they are prepared by an ‘impartial,
experienced practitioner who sees the subject only for the purpose of preparingareport.’ '™’

Asmaller number of ‘professional witness’ reports were produced by the other medicaland non-
medical professionals mentioned above. These are reports produced by a professional treating, orin
other ways working with, a Medical Foundation client and although not ‘independent’, the
professional is nonetheless aware of their duties to the court.'*?
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Claimant profile!®3
Gender

57% of the claimants in the sample were male, and 43% female. According to the 2009 Medical
Foundation 2009 Clinical Audit, 72.9% of those clients assessed by the Medical Foundation were
male, and 27.1% were female.™ This figure does not distinguish clients for whom MLRs have been
prepared from other clients of the Medical Foundation, as this information is not recorded.
However, the proportionate number of female clients in this sample seems to be higher than the
average for Medical Foundation clients.

According to UKBA Immigration Statistics for 2009, 67% of asylum applicants for that year were
male, and 33% female.' The sample therefore also contains a higher proportion of female
claimants than is the average for asylum applicants in general.

UKBA statistics for 2009 also record that 28% of female applicants, and 27% of male applicants, were
granted either asylum or some form of subsidiary protection. The statistics do not record numbers of
appeals allowed or dismissed by the Tribunal according to gender at present.

Age range

The majority of claimants represented in the sample were aged between 25-45 (65%), the next
largest group being 19-25 year olds (19%), whilst 3 were under 18, and 3 over 45.

According to the 2009 Medical Foundation Clinical Audit, the age of new clients ranged from 13-74
years and the majority of the clients were aged 18-40 (78%)."*® This sample is therefore in
accordance with the general age ratio of Medical Foundation clients, as it is with the age ratio of UK
asylum applicants.'™

Basis for protection claim

Thebasisfor the protection claimof the majority of claimantsinthe sampleis political opinionor
imputed political opinion (76% of the sample). Of the 37 cases in the sample, 28 were in this
category, although some of these had further bases for their claim, such as ethnicity. Claims based
on ethnicity formed a significant group, as did those based on fear of non-state actors and a failure
of state protection. Many women’s asylum claims fall into this category, although many women’s
claims in this sample were based on imputed political/political opinion.

Country of Origin

There are 16 countries of origin of claimants represented in this sample: Afghanistan (5), Armenia
(1), BurkinaFaso (1), Cameroon(3),DRC(4),Iran(5), Iraq(2), Lebanon (1), Nigeria (1), Palestine OPTs
(1), Somalia (2), Sri Lanka (4), Sudan (1), Turkey (2), Uganda (3) and Zimbabwe (1).

The ‘top ten’ countries of origin of those referred to the Medical Foundation (not necessarily for an
MLR) in 2009 were: Iran, Sri Lanka, Afghanistan, Democratic Republic of Congo, Zimbabwe, Iraq,
Turkey, Eritrea, Cameroon, and Sudan. *® The only country not included in the sample from this list is
Eritrea; the sample could therefore in general be said to be reflective of client referrals to the
Medical Foundation.
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‘Top ten’ countries for asylum applicants to the UK in the 3™ quarter of 2010, according to UKBA
statistics, werelran, SriLanka, China, Afghanistan, Pakistan, Zimbabwe, Eritrea, Nigeria, Sudan and
Somalia. The only country not included in the sample from this list is China. '

APPENDIX 2
FINDINGS -

TABLES
INDEX of tables

FINDINGS Part 1: Treatment of cases in the Tribunal for which a Medical Foundation MLR was
submitted inevidence

1. Determinations
Table 1aDeterminations: number and date of decision
Table 1b Determinations: hearing centre
2. MLR Evidence
Table 2a Summary allowal rate/ treatment of MLRs
3. Claimant profile
Table 3aClaimant profile: countryof origin
Table 3b Claimant profile: gender
Table 3c Claimant profile: age
Table 3d Claimant profile: basis for claim
4, UKBorder Agency (UKBA) treatment of MLRs
Table 4aUKBA/ Tribunal treatment of MLR
Table 4b UKBA/ Tribunal treatment of MLR - detailed findings

FINDINGS Part 2: Treatment of MLRs in the determination

5. Expertise of MLR author
Table 5: Expertise of MLR author
6. MLR Quality
Table 6: MLR Quality
7. Credibility: history-consistency - causation
Table 7a Credibility: taking a history
Table 7b Credibility: consistency, recall & late disclosure
Table 7c: Credibility: causation
Table 7d: Credibility: causation/decision

FINDINGS Part 1

Treatment of cases in the Tribunal for which a Medical Foundation MLR was submitted
in evidence

1. Determinations

Table 1a Determinations: number and date of decision

Jan | Feb | Mar | Apr | May | June | Jul | Aug | Sep | Oct | TOTA
L

3 5 1 2 2 8 5 4 4 3 37
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Table 1b Determinations: hearing centre

Hearing Centre | Total | % of total | Appeal Allowed % Appeal Dismissed | %
Birmingham 1 3% 0 0% 1 100%
Bradford 3 8% 0 0% 3 100%
Field House 2 5% 2 100% |0 0%
Glasgow 1 3% 0 0% 1 100%
Hatton Cross 10 27% 6 60% 4 40%
Manchester 8 22% 2 25% 6 75%
North Shields 2 5% 2 100% |0 0%
Sutton 1 3% 1 100% |0 0%
Taylor House 6 16% 4 67% 2 33%
Liverpool 3 8% 1 33% 2 66%
TOTAL 37 18 19
2. MLR Evidence
Table 2a Summary allowal rate/ treatment of MLRs
Total Appeal Appeal MLR MLR MLR MLR clinical
number Allowed | Dismissed | findings dismissed| clinical evidence
of cases accepted in evidence accepted/
full accepted, case
causation dismissed
not
accepted
37 18 19 18 19 27 9
49% 51% 49% 51% 73% 24%
3. Claimant profile
Table 3a Claimant profile: country of origin
Country Case Case Total | MLR
Allowed Dismissed accepted
Afghanistan | 4 1 5 4
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Armenia 1 0 1 1
Burkina Faso | 1 0 1 1
Cameroon 2 1 3 2
DRC 0 4 4 0
Iran 2 3 5 2
Iraq 1 1 2 1
Lebanon 0 1 1 0
Nigeria 0 1 1 0
Palestine 0 1 1 0
OPTs
Somalia 2 0 2 2
Sri Lanka 2 2 4 2
Sudan 1 0 1 1
Turkey 2 0 2 2
Uganda 1 2 3 0
Zimbabwe 0 1 1 1
Table 3b Claimant profile: gender
Total % Allowed % Dismissed | %
Male 21 57% 10 48% 11 52%
Female 16 43% 8 50% 8 50%
Total 37 18 19
Table 3c Claimant profile: age
Age 0-18 % 19-25 % 26-45 % 46+ %
Total 3 8% of 7 19% of 24 65% of | 3 8% of
sample sample sample sample
Allowed 2 67% 3 43% 11 46% 2 67%
Dismissed| 1 33% 4 57% 13 54% 1 33%
Table 3d Claimant profile: basis for claim
Ground for| political | % ethnicity| % religion| % PSG; persecution | %
protection | opinion by
non-state
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claim & actor/family
impute members - failure
—cases d of state
may politica protection (forced
have I recruitment child
more opinion soldier; forced
than one marriage;
ground sex/relationship
outside marriage)
Total 28 76% of | 10 27%of | 1 3% of |7 19% of
sample sample sample sample
Allowed 9 32% 5 50% 1 100% 5 71%
Dismissed | 19 68% 5 50% 2 29%
4. UKBA treatment of MLRs
Table 4a UKBA/ Tribunal treatment of MLR
Treatment of MLR Total | %
MLR submitted to UKBA: negative finding, case refused 13 35% of whole sample
Tribunal overturns UKBA assessment of MLR: case allowed | 9 69% of sample of 13
(rate of overturn)
TribunalconcurswithUKBAassessment of MLR: casedismissed | 4 31% of sample of 13
Table 4b UKBA/ Tribunal treatment of MLR — detailed findings
Cas | UKBA treatment of MLR Tribunal Treatment Decision
e
No.
Case | Refusedduetodiscrepanciesbetween ThelJstates"...itisperhapsrighttostartby | Allowed
3 asylum application & MLR - late disclosure sayingthattherespondent'sapproachto
of rape. RFRL states the claimant™... had these applications has | think been
ample opportunity prior to hisreferral to significantly flawed from the very
theMF todisclose whathadhappenedto beginning. Therefusal letteriswrittenon
himandthefactthathehadnotdoneso the basis of a total refusal to believe a word
significantlydamagedhiscredibility”. the husbandin particular hastold...”
The MF Doctor diagnosed PTSD and severe | "...I found both appellants entirely credible
depressiveepisodesbut RFRLfinds"... it intheevidencethat theygave, not least
wasaccepted that thedoctorwasqualified | becausewhattheysaidwassignificantly
todiagnosethisconditionbutwasnotina | supported by the quality of the expert
positiontoassesshiscredibility. Hemay reports thathadclearlyexaminedtheir
have been suffering from these conditions | cases very closely, conscientiously and with
but it was not accepted that he was considerable expertise.”
suffering from them for the reasons he had
claimed.”
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Case | MLR - trauma diagnosed; RFRL “... an IJacceptsthat the MLR presents evidence Dismissed
5 assessmentof trauma, and the prescription | of traumabutdoesnotacceptthecause
of anti-depressant tabletsdidnot...entail | attributed; MLR'recited'accountofthe
anuncriticalacceptanceof...” the appellant.
claimant’saccount. Drugsand facilitiesare
available in DRC.
Case | RFRL - MLR "... added little to the ThelJacceptsMLRassessmentof future Allowed
6 Appellant'sclaimasawhole.” Dueto “large | risk and vulnerability if returned. "The
inconsistencies” throughout her claim, RFRL | medical evidenceshowsthattheappellant
doesnotacceptthattheclaimant’sscars | is in a fragile mental state and is a
werecausedasclaimed, northatshewas | particularly vulnerableindividual...
ill-treated or torturedin theway she terrifiedofbeingreturnedtox...”andan
described. acutesuiciderisk. ThelJacceptsMLR
evidence of scarring and rape and
attribution, detention and torture by x
security forces.
Case | RFRL - credibility not accepted. MLR IJ accepts MLR explanation of difficultyin Allowed
7 “considered” butdoesnotacceptthatcase | givingcoherenttestimonyduetohighlevel
"...reachedthehighthresholdrequiredby | of trauma; claimant would not have "been
Article 3". able to dupe the MF given their careful
assessment”. The centrepiece of the
testimony has remained constant and
consistent. The claimant was able to give
testimony to counsellor whoshe trusted.
Case | RFRL - the MLRs were "largely based on | Decisionessentially upholds UKBAposition, | Dismissed
11 self-reporting, and the fact that the experts | totally rejecting credibility of claimant. The
concluded that her symptoms and injuries Psych MLR - is “just one part of the
were broadly consistent with theaccounts | evidence” based on self-reporting and the
the appellant had provided wereinnoway | Medical MLR “only had effect of not
conclusiveevidence thattheeventshad negating appellant’s claim.”
occurred as claimed".
Case | UKBArefusalonbasisof credibility: adverse | 1J concurs re credibility of claimant. Despite | Dismissed
13 inference drawn from unwillingness of | the fact that the MLR reports that 17 scars
claimanttoundergointimateexamination. | are ‘diagnostic’ of torture and 11 are
Use of language by the client leads UKBA to | ‘highly consistent’ withherattributionto
concludeaccountisinconsistent (words injuries, |J states'lhaverejected her claim
such as'arm’'and'hand’'and ‘broken’ and of having those scars inflicted by othersinx
‘dislocated’.) Criticised a ‘lack of opinion’ by | andamunabletoreachafirmconclusion
the MLR doctor on how theinjurieswere whetherthescarswereself-inflicted (or
inflicted and when they might have appliedvoluntarily) in the UK or against the
occurred. appellants will but in different
RFRL states opinion re whether claimant circumstancesfromwhatshehasclaimed’.
couldmakeajourneyfromxtoUKwith MLR Doctor suggests this would be unlikely
stated injuries without 'going into shock’ dueto the location/nature and totality of
and whether or not she could have hidden scarring.
her injuries at the UK border.
RFRL also states opinion ‘it was not
impossible' that the appellant wasa ‘willing
participant'in theinfliction of herinjuries.
Case | Evidenceof MLRisrejected onbasis that IJnotesMLRfindingthat “...the physical Allowed
14 the doctor is not qualified to assess scarring is highly consistent with the
psychiatrics. attributionsshegives, andthereisno
discrepancy between the causationsand
approximate timescale she describes...”
IJstates ‘”Drxalso states that the appellant
hasclearfeaturesof PTSD...Inthereason
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for refusal letter at paragraph 37 the
respondent considers that this diagnosis of
PTSD ‘cannotbe consideredreliablewhena
doctor does not have the appropriate
psychiatric qualifications’. That attack on Dr
x’squalifications in my view isamply dealt
withintheletterof DrJuliet Cohen, the
Head of Medical services at the Medical
Foundation, in which attention is drawn to
Dr x’s qualifications in psychiatry.”

Case
18

RFRL states MLR doctor had not listed his
methodology.

MF rebuts this assertion, provides evidence
that methodology was stated.
ThelJstates “...Intheabsence of any
contra medical evidence from the
respondentlseenoreasontorejectthe
expertreport by Drxand therefore adopt
his conclusions”.

Allowed

Case
19

RFRL asserts MLR doctor is not qualified to
assess psychiatrics. RFRL does not accept
injuries were sustained in the way
describedbytheclaimantalthoughaccepts
that she was detained.

IJstates “...lfind that duringappellant’s
timein detentionshe wasinterrogated and
beaten by both male and female officers. |
note that theappellanthas marksonher
body that are consistent with being beaten
byabelt, asconfirmedinthereportfrom
the Medical Foundation ... Therespondent
has stated that they do not accept that the
injuries were sustained in the manner she
has described, however given that the
respondent doesaccept that the appellant
has been detained by the authoritiesinx, |
find that the evidence from the Medical
Foundationsatisfiesmetotherelevant
standard of proof that these scars are
indeed as a result of having been beaten in
detention”.

Allowed

Case
25

RFRL does not accept thescars, depression
& PTSD diagnosed by the MLR doctor are
attributable to torture. Finds scars all
attributed to motor cycle accident recorded
inMLR (whichfinds thatanumber of scars
were caused by this) despite MLRopinion
that specific injuries to the claimant’s neck
and abdomenwere typical of torture.

ThelJdoesnotaccept thecredibility of the
claimant’s account in key areas and
mentions inconsistencies in the claimant’s
evidence.

BUT thelJalsostatesas“...Drxisemployed
bytheMedicalFoundationthenlfindthat
her opinion must carry considerable
weight”.

The MLR mentions the issue of memory
andrecallin terms of PTSD, which may
explaininconsistenciesin testimony.

IJ also states “...l am satisfied that the
appellanthassufferedtortureinthepast...
lamalsosatisfiedhaving regardtoDrx’s
opinion that the appellant is suffering from
PTSD, depression and memory loss”.

Dismissed

Case
28

UKBA had appealed original First tier
decisiontoallowonthebasisthatthelJ

had found the claimant not credible and

then changed this finding on reading the
MLR without stating which aspects of the
MLR he was relying on.

ThelJ (infreshclaim) notes that reports
from the Medical Foundation are given
special status according to the UKBA API
(2.6). lJalsostates “Ifind thereportasa
whole, wellbalanced”.

IJ disagrees with UKBA that MLR did not

Allowed
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UKBA states MLR doctordid not explore
alternative causeofinjuriesandaccount of
claimant inconsistent.

explorealternative causes; “...Drxsetout
at paragraph 20 of the MLR ‘other possible
causes of these clinical signs could be
arthritisorinflammatorychangesinthe
connectingtissue of the feet, butxdoes
not give history of suchproblems’...”
IJalsostates “Drx hasnoted that there are
some inconsistencies given in his account
andhasalsogivenareasonastowhythey
may have occurred...”

Case
32

UKBAstatestheMLRdoctorisa GPwithno
experience to diagnose PTSD.

IJ states “... | have noted that Dr x has
assessedover130allegedtorturevictims
forthe Medical Foundation... Ifindthat
themedicalandcounsellingevidenceis
compelling ... whilst it would be completely
unrealistic to state that that the
organisation (MF) cannot reach erroneous
conclusions, nevertheless | must take into
account that they frequently refuse to
prepare reports ... The authors of the
medical reports have properly assessed
their findings against the WHO diagnostic
criteria for research, the ICD-10
classification of mental and behaviour
disorders...and|find that Miss xis suffering
from PTSD”.
IJcommentsrereasonsforlate disclosure:
andretheclaimant’sexperienceofthe
UKBA screening process: “... The
interviewers constantly tried to persuade
hertoadmitthatherrealnamewasnotx.
Oneofthemevensaidtoher'youarelying
through your teeth’. The tone was very
intimidating and | was shocked to hear
these words. In spite of this persistent
pressure, she continued toinsistonher
realname. Sheweptuncontrollably for
longstretchesoftime ."

Allowed

Case
34

UKBA appealed First Tier decision on basis
that the IJ failed to give adequate reasons
for hisconclusions.
lJinFirstTierappealhadfound“...thereisa
reasonable degree of likelihood that he was
subjected to torture as alleged. The medical
evidence is cogent. Each injury sustained
hasbeencommenteduponindetail with
the events said to have caused those
injuries”

IJstatesthatthefindings “...weremadeby
the Immigration Judge after hearing oral
evidence and after receipt of medical
evidence and obviously submissions. The
Immigration Judge gave very full and
comprehensivereasons for accepting the
appellanthadbeentorturedandinshort
the Immigration Judge found that the
appellant was telling the truth”.

Allowed

Total:

13 cases

9 Allowed

4 dismissed
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FINDINGS Part 2

Treatment of MLRs in the determination

5. Expertise of MLR author

Table 5: Expertise of MLR author

Expertise
of MLR
author/
gualified to
diagnose?

Clinical
field

+ve

-ve

Decisio
n

Immigration Judge (1J) comments

Case 1l

GP

allowed

Expertiseisaccepted asis the assessment of the
veracity of the claimant’s account

Case 3

Psych.

allowed

lJacceptsthattheexpertwas”...wellable toassess
the materialin front of them and take an
independent view”

Case 4

Counsellor
& Social
Worker

allowed

Credentialsand expertise of both authorsare
accepted

Case 6

GP &
Psychiatric
Social
Worker

allowed

IJ accepts general qualifications of the 2 MLR
authorsinthiscase. However, in agreement
with UKBA, he does not accept that the GP is
entitled to diagnose PTSD as she “has no
psychiatric

qualifications or experience”. He doesaccept the
diagnosis of PTSD & depression from the psychiatric
social worker

Case 7

Counsellor

allowed

IJdisagrees with UKBA that the MLR author is
not qualified togiveexpertopinion. Hestates that
since sheisLead Counsellor at the MF, sheis
experienced and due to the reputation of MF (a
"highly respected organisation”), hecanaccepther
opinion

Case 9

Psych.

allowed

I[Jcommentsthat “the competency of the *Medical+
Foundation cannot be questioned”.

Case 13

GP

dismissed

IJcommentsthatwhileheacceptsthepositive
diagnosis of PTSD given by another doctor in
another medicalreport (qualifications unknown)
“Heisbetter qualified to make the assessment he
hasthanDrxwhoisaG.P” ThelJalsoquestions
theMLRauthor’s expertise and experiencein
assessing scars on the basis that “none of her
training appears to have been particularly in the
field of scar tissue and its analysis.”

Case 14

GP

allowed

IJdisagrees with UKBA that the MLR author is
not qualifiedtodiagnosePTSD. AcceptsMF
rebuttal

letter which makes note of the GPs qualificationsin
psychiatry.

82

BODY OF

Freedom from Torture May




Case 22

GP

dismissed | lJfindsthatMLR authorhas “overstepped their
objectiverole” byacceptingtheclaimant’shistory.
MLR states: “'In my professional opinion the
marked psychological distress Mrs N presents
coupled with the scars I note, are compatible with
her account of torture whilst in detention.  have no
reason to doubt that history”

6. MLR Quality
Table 6: MLR Quality

MLR quality:
methodology
& adequacy
of
investigation

tve

-ve | Decision

Immigration Judge (IJ) comments

Case 2

dismissed

“...A carefully prepared report and very thorough”
“...lacceptentirely theevidence of themedicalreportastothe
nature and extent of the scarring onthe Appellant'sbody ... the
medical report does not persuade me that my findings on
credibility must be wrong.”

Case 3

allowed

Thedoctor spent considerable time with theappellant; a
supplemental report deals with late disclosure of rape
The doctors “...rationalise and develop their reasons very
clearly..."

Case 7

allowed

The report is based on 8 assessments and 16 counselling sessions
over an extended period. It explains the counselling processin
full.

Case 12

allowed

Detailedaccountof detention giveninthe MLR, client history
accepted

Case 28

allowed

-'consequently reports from the medical foundation are given
specialstatus' Asnotedby the Secretary of State API(2.6)
Paragraph 68" find the report as a whole, well balanced’

Case 32

allowed

'Thave noted that Drx has assessed over 130 alleged torture
victims for the Medical Foundation.... I find that the medical and
counsellingevidenceiscompelling. .. whilst it would be
completely unrealistic to state that that the organisation (MF)
cannot reach erroneous conclusions, nevertheless | must take
intoaccount that they frequently refuse to prepare reports.. The
authorsof the medical reports have properly assessed their
findings against the WHO diagnostic criteria forresearch, the ICD-
10classification of mental and behaviour disorders .and Ifind
that Miss x is suffering from PTSD".

Case 33

X dismissed

"IthinkitfairtosaythatDrxdoesnotlookindetailatpossible
alternative causes for certain of the injuries which have been
attributed to physical ill-treatment.”

7. Credibility: history — consistency - causation

Table 7a Credibility: taking a history

| Decision

| History taking
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Case 5

dismissed

ThelJstates”...Inotethat themedical professionalshaverecited theaccounts
which the Appellant set out as to past circumstances. That does not mean that they
have made their own medical findings as to the truth of the past accounts”.

Case 8

dismissed

The MLRdoctor accepts the accountiscredible based on compatibility of clinical
findings with itand no obvious alternative explanation; I1J does not.

The MLR states in conclusion "x’s physical and psychological findings are compatible
withtheaccountofherexperiences, astheyweregiventome”. The Drexplicitly
attributes scars to a period in detention having considered alternatives from life
history.

ThelJstates “...Although the appellant’'sdescription of the eventsinlate February
2008 isconsistentwith thereportsinthebackground materialbeforeme, her
descriptionof whathappened toher personally is fraught with significantelements
thatarenotcredible .l do not accept the appellant's account of her detention and
escapeascredible. Idonotaccepttotherequisitestandardof proof thatthe
appellantwas detainedin the circumstances she claimed . Althoughlaccept that
theappellanthasbeenrapedandbeatenldonotaccept thatitoccurredinthe
circumstances she has claimed.”

Case 9

3

allowed Art | "...Clearlythestoryrecountedisthattoldbythe Appellanttothedoctorsandnot

tested by cross-examination, but |am aware of the special expertise of this
Foundation in dealing with trauma victims..."

Case 10

dismissed

ThelJstatesthat the doctor makesadiagnosisof PTSD"butitisfoundedupona
pre-existing acceptance of the account, and whilst the report points out that the
Appellantwasinconsistent withinthe descriptionof the eventsgiven, itonly
considersan explanationof PTSD and not the possibility of afalse story..."
However, in an appendix to the MLR the doctor writes: "All MF doctors are trained
to take a new history from each client and the process of medical examination is
oneof continual reassessment of the likelihood and clinical plausibility of the events
described. No historyisaccepted ‘without question’.” Inaddition theintroduction
tothe MLR states: "...This medical report should be considered as an interim report
pendingfurtherassessmentafterxhasreceivedsomemedicalandtherapeutic
treatmentforpost-traumaticstressdisorder...Hermentalconditionissoseverethat
sheis unable to give acomplete or reliable account of her experiences in the DRC.
Furthermoreitisnotclinically justifiable, at this pointin time, to push her for
detailed description of her torture experiences...”

Case 11

dismissed

"Aswithallexpertreports. Msx'sreportforms justone partof the evidencewhich
has to be considered along with the remainder. | agree with the respondent that it
was based largely on self-reporting. "

Case 12

allowed

ThelJacceptsthedoctor'sassessment of the historyascredible;”...thereisno
suggestion in the medical report that he might have been lying".

Table 7b Credibility: consistency, recall & late disclosure

Decision | Consistency, recall & late disclosure

Case 3 | allowed | IJ accepts explanation in MLR of late disclosure of rape.

Case 4 | allowed 1J takes positive account of MLR support of age assessment as 16 and accepts that
inconsistencies in testimony could be attributed to age

Case 6 | allowed | Accepts explanation of late disclosure of rape - male interpreter at UKBA

Case 7 | allowed | lJacceptsMLRexplanationof difficultyin giving coherent testimony due to high level of
trauma, would not have "been able to dupe the MF given their careful assessment” and
given costs involved they would not have offered such lengthy involvement to someone
whowasnotaVOT. The centrepiece of the testimony has remained constantand
consistent. Theclaimant wasable to give testimony tocounsellor whoshetrusted.

Case dismissed | MLR doctor diagnoses PTSD & severe depression according to DSM-IV criteria. The MLR

10 referstoa “complex trauma picture” and the difficulty in assessing the claimant in the
usual way due to the severity of ill health. Doctor recommends adjournment so that full
assessment could be carried out following a period of treatment or that "thereisan
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understanding of the possible psychological reasons for discrepancies in her history." |J
remarks "The defects of theaccount go beyond inconsistency and include implausibility”
and states that the MLR does not have significant evidential weight.

Case
11

dismissed

ThelJdoesnot accept that client'smental state, asreportedin the psych MLR, affected
her ability to give evidence at recon hearing (assessment began after appeal process) - "I
therefore find that there was no good reason for the appellant to fail to disclose
evidence onwhich she now seeks torely...namely the claimed multiple rapesin prison,
toreinforceherclaimof detention, andaneffort toexplainwhyxshouldhelpherto
escape.”

MLR explains late disclosure of rape & pregnancy as result of rape, due to psychological
condition and male dominated environment at all stages of the legal process, including
maleinterpreter fromown community & shame & stigmaissues; alsointerpreter-
claimantbelievedinterpreter at hearing same asat UKBA screening - affected ability to
give testimony asi)lost confidence inimpartiality of courtii) shameissue re disclosure of
rape etc Also style of asylum interview - not conducive to disclosure (Q & A rather than
narrative).

Dismissed by IJ as legal rep had not made special request for all female court for current
hearing. Also during screening and asylum interview the claimant did not state she was
notfittoconductinterviewsanddidnotdiscloserape despite beingasked oneopen
question: "...Youwere in prison...what happened during that time".
"Giventheabove, | consider that shewould have beenable todisclose theclaimed
rapesduring her alleged detention, even if she did not give full details”. IJ states that as
theclaimantisintelligentand educated “...had shebeendetained asclaimed, andraped
repeatedly as she claimed, then she would have disclosed this at the earliest
opportunity, regardless of the sex or nationality of the interviewing officer or
interpreter.”

IJIgnores MLR finding that "x manages her psychological difficulties by avoiding dwelling
on her past traumatic experiences as much as she can”and that she has strong
avoidance strategies common among rape victims.

Case
20

dismissed

Claimant statesin screeninginterview in ‘brief details of the claim''l have come to the
UKtosavemy life..and'l cannot return because of a fight going onin my country’

The lJstates'l find that such a vague reply at the appellant’s first opportunity to state his
basis of claim damages his credibility . he does not state that he was arrested/detained
ortorturedbythexauthoritieson2separateoccasions.’ ThelJdoesnot takeinto
account, trauma/ memory/recallissuesandfact that UKBAisnota conducive
atmosphere todisclose. The lJmakes negative finding of credibility and dismisses MLR
opinion.

Case
21

dismissed

MLR given noweight as |J does not think the appellant credible. IJ refers to the
appellants seeming inability to be consistent. 'Thisis an appellant who claims to have
beeneducatedat University: | therefore finditincredible that sheisunable to maintain
even abasic consistency in heraccount'. 1J judge fails to take account of the effect of
traumaon memory andrecall. The discrepancies are specifically mentioned in the MLR.

Case
25

dismissed

The lJ doesnot accept theappellant’saccountascredible inkey areas of his testimony,
esp. Inconsistencies with regard to hisaccount of hisactions (history). BUT IJ accepts
MLRascarryingweight: 'lamsatisfied that theappellant hassufferedtortureinthe
pastinx...lamalsosatisfied havingregard toDrx's opinion that the appellant is
suffering from PTSD, depression and memory loss'. However case dismissed on account
of credibility.

Case
27

dismissed

Ageisindispute, MLR supports claimants stated age as 15, with reasons (also note
clinicalspecialism). IJrejectssayingdoctor doesnotgivecogentreasons, buta‘care
assertion’ not supported by criteria for guidance.

MLR given no weight, |J decides that 'his youth alone is insufficient for his failure to
mention anything about the ill treatment of his brother'. He goes on to say that 'he is
makinghiscasegraverwitheachtelling’. Doesnot take properaccountofageand
circumstances for failure to disclose relevant information to UKBA.

Case

allowed

IJ makes reference to MLR Doctor's findings of symptoms consistent with PTSD; criticises
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28

the MLR for not dating the scars but states “... in the light of the appellant’s consistency
regarding the mechanism of the injury and treatment thereafter and Dr x’s opinion as to
the consistency of the medical evidence, on the lower standard laccept that the
appellantsustained theeinjuriesinthe circumstancesasheclaimed.” MLRmade
reference to Dr Cohen’s paper “Can omissions and discrepancies in successive
statements reasonably be said to undermine credibility of testimony”.

Case
31

dismissed

I[Jcommentsabouttheappellantmakingalternative/contradictorystatementsabouthis
detentionandtorture. ThelJ questions why the Appellant did not disclose incidents until
after his first refusal. “He explained this as being that he was too terrified at the time,
andsaidthathewasawareof havinganotheropportunity totellitatappeal. Hesaid
that counselling after receipt of the RFRL allowed him to speak of it freely...Itisunclear
whyterrorshoulddrive himtosilenceonthe matter during theinterview orwhy his
counselling should follow the RFRL rather than the experienceitself 6 yearsago.
Exercisinganoptiontospeakof thingsonthenextoccasionappearstobeinconsistent
with memories being repressed.”

Case
32

allowed

IJcomments regarding credibility and late disclosure & the UKBA screening process:
“Theinterviewers constantly tried to persuade her to admit that her real name was not
x. One of them even said to her "you are lying through your teeth’. The tone was very
intimidating and | was shocked to hear these words. In spite of this persistent pressure,
she continued toinsist on her real name. She wept uncontrollably for long stretches of
time. "

Case
37

dismissed

IJsates “If the appellant wererecounting eventswhichhadactually takenplace, itis
highly probable his evidence would be consistent” also states that the recall of the
events of torture on his detentions should have been consistent (what happened at each
torture session). IJ notes that at the asylum interview the appellant makes no mention
of certain things & that hiswritten statement isinconsistent with his asyluminterview.
The judgesays"If thisappellanthad genuinely beentortured overaperiodof three
yearsitis highly probable his accounts of the methods of torture by him would be
consistent.” The MLR confirms all the torture methods mentioned.

Table 7c: Credibility: causation

Accepts
evidence
of
torture

Accepts
attributio
n of
cause

Decision

Comments

Cas
e?

yes

no

dismissed

ThelJstates: "lacceptentirely theevidenceof themedical
report as to the nature and extent of the scarring on the
Appellant's body. However | have to weigh the evidence of the
medical report against my overall findings as to the Appellant's
claimandherexplanationas tohow thescarringoccurred...ldo
not disagree with any of its findings as to the nature of scarring
and the Appellant's general mental health. The conclusions of
thereportarethattheseinjuriesarediagnostic of torture. That
finding simply does not fitin withmy conclusions as to the
credibility of the Appellant's account. After careful
considerationlconclude that the medical report does not
persuade me that my findings on credibility must be wrong... |
concludethatalthoughthescarsonthe Appellant'sbodydo
present as evidence of torture | am not satisfied that they were
incurred in the manner claimed by the Appellant.”"...she has
set out to provide evidence..."

"...whilst it is pointless to speculate how the Appellant’s
scarringmay have occurred | am satisfied on the totality of the
evidence before me that they did not occurinthe manner
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claimed by the Appellant.”

Cas
e3

yes

yes

allowed

The 1J states: "...The Appellant husband has clearly been
diagnosed as suffering from PTSD as a result of ...his own later

detentionandill-treatment. Of courseit canalwayshavearisen
inotherwaysbutitis perversetoignoretheobvious, whichis
that his state of health has arisen from the experiences he has

claimed.”

Cas
eb

yes

no

dismissed

ThelJcomments:"...Inotefrom the medical evidence before
methatalthoughitistheviewofthepractitionersthatthe
Appellantsuffered trauma, the reportsdonot clearly express
the view that the traumawas a result of the specificincidents
which the Appellant claimed. Itisin myview entirely possible
that the general country circumstances in the DRC may well
havecausedtrauma...."and"...lamnotpersuadedbythe
conclusionsof themedical specialists that the Appellant
suffered trauma for the reasons he gave. Indeed | specifically
find to the contrary.”

Cas
eb

yes

yes

allowed

The lJ accepts the MLRs' attribution of physical & psychological
findings overall and comments on the application of IP
classificationof causationof scars. ThelJstates wherescarsare
found to be ‘consistent’ the doctor should have stated explicitly
her consideration of other possible causes before stating the
Appellant'sattributionwas more likely, not justinintroduction
where history of previousillness, accidents etc are explored.
Where range of possible causes is more limited (‘highly
consistent’, 'typical’), the few other possible causes should be
consideredandmentioned, otherwiseif nootherpossible
cause, should be designated as 'diagnostic'.

Cas
e8

Yes

No

dismissed

The MLR doctor accepts the account is credible based on the
compatibility of clinical findings with itand no obvious
alternative explanation (having considered alternatives from
life history).
ThelJacceptedclinicalevidenceofrapeandilltreatmentbut
does not accept that this occurred in detention as claimed.
Casereviewedin Firstand Upper Tier, decision sustained. 1J
statesin Reason for Decision (First Tier Tribunal review): "Itis
simply unarguable that the medical report compelled afinding
that the Appellant was raped and beaten over a period of time
indetention, asclaimed by the Appellant, asopposed to theill-
treatment having been sustained in other circumstances.”

Cas
el2

Yes

Yes

allowed

The IJ accepts the MLR account of scars and the degree of
consistency with the stated causation: “she deals with 35
lesions/scars on his body and it is difficult to see how he could
have had so many" if they were caused by accident/injury, of
which there is no particular history.

Cas
el3

Yes

No

dismissed

ThelJdoesnotacceptthe MLRfinding that theappellant
suffers from PTSD (on the basis that the GP is not qualified to
diagnose PTSD), though accepts the same diagnosis froman
alternative expert. However, thelJdoesnotaccept thebasic
credibility of theaccountandstates: “There must thereforebe
another explanationwhy the AppellantissufferingfromPTSD.”
Furthermore, despitethefactthatthe MLRreportsthat 17
scars are diagnostic of torture and 11 are highly consistent with
the claimant’s attribution toinjuries, the judge finds that “I
haverejectedherclaimof having those scarsinflicted by others
inxand am unable to reach a firm conclusion whether the scars
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wereself-inflicted (orapplied voluntarily)in the UKor against
theappellant’swill butindifferent circumstances fromwhat
shehasclaimed “. The MLR doctor states that self-inflictionor
voluntary infliction would be unlikely due to the
location/nature and totality of scarring.

Cas
el6

No

No

dismissed

Although the doctor had assessed the claimant’sinjuries as
“consistent” with the history, the IJ states “After suchan
allegedflogging, exacerbatedbyaday’sdetentionwithoutfood
orwaterlfinditdifficult tosee howhecouldwalkatall, let
alonerunforanhour. Itisincrediblethathecouldovercome
two fit guards, even with his boxing skills”.

Cas
e 20

Yes

No

dismissed

The lJ accepts that the doctor is ‘an expert’. He mentions the
factthatthereisonescarwhichis ‘diagnostic’ andafurther8
scarswhichare ‘typical’ and4whichare ‘highly consistent’ with
the appellant’s attribution. But he thensays ‘Given my adverse
findings of credibility.. | find the scarswerenot attributed to
the torture as claimed by the appellant'.

Cas
e 22

Yes

No

dismissed

The lJ states there was little to support the doctor’s conclusion
that she did not doubt the history given by the claimant.
"Although she uses the words ‘consistent’ and highly
consistent, she does not consider other possible causes by
which the scars could have been caused. In particular the scar
onthe appellant’sright upper thigh is highly consistent with her
descriptionofaburnfromthetipofacigarettetherecouldbe
many other reasons for her having such ascar. What | take
fromthereportisthattheappellant hastwoscarsthatcould
have happened in the way the appellant describes™.
IntheMLRtheDoctorstates"thisisconsistentbearinginmind
that such injuries are unusual on the inner aspect of the upper
arm... Thislesionishighly consistent with the alleged cause on
an area of the body that is usually protected by clothing. Only a
heated object of the same diameter as a cigarette could cause
such an injury”.

Cas
e 26

Yes

No

dismissed

ThelJrejectsthe MLRevidence, agreeingwiththe UKBAthat
thedoctorhas “assessedcredibility”. ThelJappearstoconflate
the assessment of the credibility and the assessment of the
consistency of the evidence of trauma with the claimant’s
attribution. The MLR states “...the man described his arrest,
detention, andsevereill treatment at the hands of the x... For
five days he was confined, punched, beaten with gun butts and
kicked. Duringthisperiodhewasnotfed, andwaskeptinhis
underclothes. His hands and fingers were deliberately burnt
and before he was released he was rendered unconscious by a
blow or blows to the head ... on examination he has scarring on
thefaceconsistentwith hisstory of beingbeatenwithagun
buttandevidence of marked burns of the handsand fingers
that are unlikely to be self inflicted”. The two scars are
referenced and described according to the correct standards.

Cas
e 27

No

No

dismissed

ThelJstates “alleightscarstotheappellantsrightarmare
cigaretteburnsandthescarontheappellantsrightthighis
allegedly caused by anail... itis noteworthy that in none of his
accounts had the appellantindicted that his captors pushed a
nail into his person”.

The MLR states scar x “is highly consistent with a full thickness
wound caused by arounded, sharp-ended object suchasanail.
Theobjectwouldhavebeenasharpstickortheendofasharp
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knife being stuck into the skin and then turned around"”.
The lJ also states “'He was struck so severely that his right arm
broke...thereisno evidence of a fracture” yet the MLR states
“Heis tender to palpitation over the anterior aspect of hisright
forearmjustbelowtheelbowwherethereisabonybulge...
The bony appearance of his right forearm is highly consistent
withadeformitysecondarytoanunsetfractureandhehas
been leftwithrestricted forearm movementbecauseof pain”.
ThelJalsostates“...itissafetoassumeifitwasafractureit
was not a compound fracture and the bleeding from his right
hand has nothing to do with the fracture...”

Cas
e 28

Yes

Yes

allowed

The lJ states that although the UKBA has asserted that the MLR
doctor had not considered alternative causation for clinical
signsreportedintheMLR. ThelJstates“...asDrxsetoutat
paragraph 20 of the MLR 'other possible causes of these clinical
signs could be " arthritis or inflammatory changes in the
connecting tissue of the feet, but the client doesnot give
history of such problems’..”

Cas
e 33

Yes

No

dismissed

ThelJcomments: "IthinkitfairtosaythatDrxdoesnotlookin
detail at possible alternative causes for certaininjuries which
havebeenattributedtophysicalill-treatment.” The MLR
describedallthescarsas ‘consistent’ with theattribution.

Cas
e 37

No

No

dismissed

The IJ states “... | am not persuaded the medical report
providedbytheappellant establishesthereisareasonable
likelihood he has been tortured as claimed and find it is
probable that hisscars have been occasioned by another cause
such as a traffic accident.”

The lJ states that the appellant only mentions having hot water
poured over him when he is with the Doctor "...Given my
credibility findingsin relation to thisappellant'saccount, | find
it probable that the hyper pigmentation observed by the doctor
was causedbyanothertraumasuchasadomesticaccident,
perhaps spilling a hot cup of tea”.

Tota
15

Accepts evidence of torture: 12

Accepts evidence of torture and attribution of cause: 4 - all
allowed Accepts evidence of torture but not attribution of cause:
8 - all dismissed
Does not accept evidence of torture or attribution of cause: 3 — all dismissed
Attribution of cause not accepted: 11 — all dismissed

Table 7d Credibility: causation/decision

Accep Accepts Decision
ts attributio
torture n

of cause
yes no dismissed
yes yes allowed
yes no dismissed
yes yes allowed
Yes No dismissed
Yes Yes allowed
Yes No dismissed
Yes No dismissed
Yes Yes allowed
Yes No dismissed
BODY OF
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APPENDIX 3

DOCUMENTS

— Medical Foundation Methodology Employedin the Preparation of Medico-Legal Reports

— Istanbul Protocol (Excerpt)

— UNHCR Handbook (Excerpt)

— UKFirst Tier & Upper Tribunal (Asylum and Immigration) Practice Direction

— Joint Presidential Guidance Note 2 of 2010: Child, vulnerable adult and sensitive appellant
guidance

— International Association of Refugee Law Judges: Guidelines on the Judicial Approach to the
Evaluation of Expert Medical Evidence (Excerpt)

Medical Foundation for the Care of Victims of Torture, Methodology Employed in the
Preparation of Medico-Legal Reports on Behalf of the Medical Foundation, June 2006

Remit of the Medical Foundation

The Medical Foundation, aregistered charity in the human rights field, works exclusively with survivors of
tortureandorganisedviolence, both adultsand children. It has received some 43,000 referralssince it began
in 1985.

The Foundation exists to enable survivors of torture and organised violence to engage in a healing process to
assert their own human dignity and worth. Our concern for the health and wellbeing of torture survivors and
their families is directed towards providing medical and social care, practical assistance, and psychological and
physical therapy. It trains health professionals and others to work with torture survivors, educates the public
about torture, campaigns against torture and works toimprove the legal framework regarding the treatment
of asylum seekers and refugees.

Testimony Taking

It has been observed that in numerous instances that thoughtful, careful testimony taking and examination
hasamajortherapeuticeffectonvictimsof torture. Formanyitisthefirsttimethattheyfindthewordsto
describe theirordeals. Putting unspeakable tortureinto wordsisanimportant stepinrehabilitation. It was this
observation among others that inspired the creation and development of the Medical Foundation for the Care
of Victims of Torturein 1985. Insome therapies the torture storyistransformedintoatestimony, to
transformthe survivor’sstory of shameand humiliationintoapublicstoryabout dignity and courage,
returning meaning to life. It has been notedin arecent desk study review of the literature around Politically
motivatedtortureanditssurvivorsthat “Althoughretelling the traumastory for reframing and reworking has
beenacentral tenetin treatment, recovering memories of the torture must be doneinasafe setting, with the
appropriate timing, and with acknowledgement of cultural variationsin the expression and interpretation of
these memories. If done within a therapeutic setting, thiscan lead to anxiety reduction and cognitive change.”

Methodology of Medical Foundation Reports

We consider that our approach differs from those of other writers of medico-legal reports in the UK. Two of
the most important differences are that MF reports are processed through a series of quality control measures
and that we do not produce a report every time that we are asked for one.

First, new referrals are discussed by a multi-disciplinary panel of doctors, other clinicians and lawyers, at a
meeting chaired by the Medical Foundation’s Legal Officer, at which all documents relevant to the case are
studied before a decision ismade as to whether to proceed to the next stage. Many cases are then referred for
anassessmentinterviewbyanon-clinicalcaseworker, usuallywith legal training, toestablishwhat (ifanything)
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canbedocumentedinamedico-legalreport, for example to find whether scarsare present, whether there are
significant psychological sequelae and to establish amore detailed history of eventsif necessary. Inthisweare
guided by the Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman
orDegrading Treatment or Punishment, the Istanbul Protocol, unanimously adopted by the UN General
Assembly December 2000. Paragraph 160: “Witness and survivor testimony are necessary componentsin the
documentationoftorture. Totheextent that physicalevidenceof tortureexists, it providesimportant
confirmatory evidence that a person was tortured. However, the absence of such physical evidence should
not be construed to suggest that torture did not occur, since such acts of violence against persons frequently
leave no marks or permanent scars.”

The multi-disciplinary panel will review the case again, asabove, to decide whether areport might make a
material difference to the case, and whether the case is within the remit of the Medical Foundation. That
remitisbroadlyalliedtothe UnitedNationsdefinitionof tortureandthe WHOdefinitionof organised
violence, butit also takes account of the developing concept of collective violence. “Theinstrumental use of
violence by people who identify themselves as members of a group - whether this group is transitory or has a
more permanentidentity - against another group or setof individuals, inordertoachieve political,
economical, orsocial objectives” (World Health Organisation, 2002). It should be noted, however, that this
definition also covers a broad range of forms of violence including conflicts within and between countries,
organised violent crime, and various forms of structural violence that may or may not be state perpetrated.
Limitations upon the expertise and resources of the Medical Foundation generally exclude many forms of
collectiveviolence. Distinctions as towhether or not areport will be forthcoming may also be made between
children and adults (the impact of violence upon children, whether actual or witnessed, may be different to
that on an adult) and because of certain gender issues.

An example of how our remit can apply differently according to gender might involve a case of sex trafficking
wherethevictimfound the policeinherhome country tobein collusion with those responsible for her
situation. Inthese circumstances the unwillingness orinability of the police to protect her would amount toa
failure of state protection which would then potentially bring the case within our remit. Another example
might beavictimof domestic violence where the perpetratorisastate agentand the victim found no
opportunity for redress as he prevented her from seeking any official assistance.

An example of a case not taken on might be one where torture has already been accepted in the first instance
and refusal or the asylum claim now turns on otherissues. Insuch cases, clearly, amedico-legal report would
not make a material difference to the outcome of the case. Regrettably, given our limited resources, it has
been our experience that ‘reasons for refusal letters’ are veryrarely sufficiently focused on the issues to say
whether or not torture is accepted.

Having decided that a case falls within the Medical Foundation’s remit, the panel will refer the case toan
appropriate doctor.

This doctor may be a generalist or a specialist, such as a paediatrician, gynaecologist or a psychiatrist. When
appropriate the doctor will be assigned according to gender. The doctor makes the final decision on whether
ornotareportcanbewritten,andmaydeclinetowriteareportafterseeingandassessing the patient for
himself or herself. The majority of Medical Foundation doctors are volunteers, others are onsalary. None are
paid per report written. AllMedical Foundation doctors are aware of the Civil Procedure Rule 35, which forms
the basis of each of our doctors’ declaration of his or her duty to the court.

The doctor sees the subject of the report on a minimum of two occasions, more if needed. A full history and
examination are undertaken and physical and psychological findings documented. Photographs or body
diagrams of scars may be made if they would assist (e.g., where recent bruising might fade).

Before taking the detailed history and conducting the examination, the doctor will familiarise herself with the
papersprovided to the Medical Foundation, (usually) by thesubject’slegal representative. These papersguide
ourdoctorsasto theareasonwhich theyshould concentrate. However, itisimportant tonote that the
testimonyof thesubjectgivenelsewheredoes not formthebasisforthedoctor's history taking, whichis
always doneindependently.
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The whole of the subject’s testimony is assessed in the light of, among other things: health reported prior to
and after torture, the history and detail given of the torture and the subject's affect and behaviour. Affect
means the objective observation of their mood. Behaviour in this context means the manner of giving their
account, thefacialexpressions, bodylanguageandformsofspeechasassessedbythedoctor. Thereisno
‘normal’ behaviour of a torture victim, but the doctor assesses their observations within her consideration of
theperson’smentalstateintheoverallcontextof theperson’sspeechcontent, cultureoforigin, family
history, employment, levels of education, current state of health and apparent personality. For example,
cultureoforiginandsocialbackgroundaswellasseverityof depressiveillnesscanaffectthelevelofeye
contact made. During an assessment some cry a lot, some cry a little or not at all. It is not the number of tears
shedbut thetotal picture of thepersongainedduring two different meetings that givesthedoctortheir
impression of ‘behaviour’.

The specificity of the detailinan account, particularly sensory and geographical detail, as well as medical
detailsofinjuriesreceived and the healing process of thoseinjuries (e.g. how medically plausibleisthe account
givenofthehealingprocess?) -alladd totheoftencomplexanddetailed picture. Itisourexperiencethat,
because doctors take their historiesin ways quite different from lawyers or government officials, and because
of the setting of a doctor's examination room compared to, say, the lawyer's busy offices or an interview room
at the Home Office, amore detailed disclosure oftenresults. Disclosure is sometimes significantly enhanced
merely by the fact that the questions are put by a doctor, especially, we believe, if the doctor has had a level of
specialistclinicaltrainingoninterviewingsurvivorsof tortureandhasgainedexperiencefromothersuch
interviews of the immediate and long term impact of torture.

Memory difficulties are exploredin detail and with reference to established psychology researchin this field.®
Further resources such as psychometric testing by a clinical psychologist are available if needed. An opinion s
given on the examination in its entirety and not on isolated findings.

Itisnot theroleof thereport writingdoctortoassesscredibility. However, doctorsdonot, evenintheir
everyday practice, accept at face value everything they are told by their patients. For example, amounts of
alcohol consumed, exercise taken or severity of painreported - all these are carefully interpreted by adoctor
inthe light of their observations of the patient’s appearance, mobility and answers to questions exploring
ability to function in everyday activities.

During the examination Medical Foundation doctors critically assess the account givenin relation to the
injuries described and the examination findings, in the light of their own experience and the collective
experience of colleagues at the Medical Foundation, and may decline towrite areport if the account and
findings do not correlate.

Eachreportisreadback to the subject to confirm details of the history have been accurately recorded. This
process sometimes triggers further recall of details of the events as well as serving as acheck that interpreter
and doctor have understood the subject correctly.

Aseniordoctor thenreviews the report and a legal officer to check that all relevant aspects have been
addressed appropriately before it is signed off.

All Medical Foundation doctors understand and sign a declaration to the effect that the MLR is an expert
witness report and that their duties to the court are those of an expert witness.

Medical Foundation Doctors

Medical Foundation doctors are mainly general practitioners, so their prior training and practice give thema
valuablebreadthof experienceinallmedicalfields. Somehaveadditionalspecialist qualificationsand
experienceinfieldssuchaspaediatrics, dermatology, gynaecologyand psychiatry. Victimsof torturemay have
physical and psychological symptomsaffecting many medical systems of the body, so a generalist approachis
vital to their assessment.

GPs arealso trained and experienced in balancing the priorities of a patient’s requests, medicalimperatives
and finite health resources. Nowadays they act as the gatekeepers to the rest of medical care in the UKand, as
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such, areeffectivelyneutralexpertsratherthanadvocates. Thisaspect of adoctor’sbackgroundandtraining
are emphasised and enhanced during theirinduction and training with the Medical Foundation.
Themajority of modern GPs have extensive experiencein psychiatrybothasaresult of some timespent
during GPtrainingworkinginpsychiatry departmentsand as GPs, where over 60% of consultations havea
psychologicalcomponent and 80% of psychiatric patients aremanaged by GPs. GPshavetodecidewhois
referredforcounsellingandwhoneedsspecialist psychiatriccare. GPsinitiate treatmentwithanti-depressants
andassess patients forsuiciderisk todetermine the need foracute admission. GPssee the full range of
patients, including those not coping well with everyday life, the acutely bereaved, victims of assault and rape
and those with major psychiatric diagnoses. They manage drug addicts and schizophrenics on a daily basis.
Over the past 20 years the Medical Foundation has reached the conclusion that this experience can make a GP
extremely well qualified to assess psychological symptomsin the context of amedico-legal report.

New doctors to the Medical Foundation undergo further, more specialised trainingin the clinical conditions of
asylumseekersandrefugeesgenerallyandthemoretechnicalaspectsofthedocumentationofscarsand
medico-legalreportwriting, withspecialreference to the Istanbul Protocol and our ownin-house publications
and library. Our doctorsare also taught the specialist skills required in working with interpreters. It should be
pointed out that the majority of interpreters we use are also trained in-house and are expected to bring a high
level of skill and dedication to the demands of working with traumatised torture survivors.

New doctors are supervised initially by experienced doctors, and all Medical Foundation doctors have an
annualappraisalandattend one-day specialistacademic meetings twice yearly aswellasmonthly lunchtime
clinical meetings. All Medical Foundation doctors are actively encouraged to consult their colleagueson
particular casesand more generally to share their thoughts and experiences with colleagues.

Thus, whilst each report is the product of a specially trained doctor, it isalso prepared on the basis of the
Medical Foundation’s collective experience and expertise over more than 20 years of writing medico-legal
reports for the courts.

Professional and Expert Reports

There has been considerable discussion of the relative weight that should be attached to ‘professional’ and
‘expert’ reports. Essentially an expertreportisthatof animpartial, experienced practitioner who sees the
subject only for the purpose of preparing a report. In Medical Foundation cases, this is usually two
appointments but may be more if the complexity of the case requires. A professional report is that provided by
aclinician treating the patient. In Medical Foundation cases this s likely to be based on a number of treatment
sessions over a prolonged period, as required by psychological therapies.

We are aware that both types of report have been criticised; expert reports for being based on too short, and
therefore onan apparently incomplete acquaintance with the subject, and the professional report for being
basedontoolong,andthereforeonabiasedandsubjective knowledgeof thepersonwhohasnowbecome
the clinician’s patient.

Atthe Medical Foundationweacknowledgeboth these pointsandthetimeconstraintsinherentuponall
parties, including those preparing reports, in a system trying to make asylum decisions within areasonable
time frame. The majority of Medical Foundation reports are expert reports, and our doctors are trained to
make as full an assessment as possiblein the timeavailable. Infact, doctors’ training tends to make them well
able to assess critical points within the time available: ‘Does this patient need urgent transfer to hospital?’
‘Will they commit suicide before I can get them an appointment to see a psychiatrist?’ This has become

known as “see and treat” and has developed to a science within Accident and Emergency procedures.

Where a patient has already beenin treatment for some time, or where it becomes apparent that a full picture
of the impact of the trauma on them can emerge only during therapy, a professional report is preferred, as it
will provide far betterinformation for the court. In preparing professional reports a clinicianisstillaware of his
or herdutiesto the court. Increasingly, the Medical Foundation may also produce an ‘interim’ expert report
setting out briefly what itisanticipated may emerge through a longer, therapeutic relationship. Thisaccords
with the New Asylum Model philosophy of seeking the best evidence available at the earliest opportunity. It
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may be thataninterim report will be sufficient toallow the firstinstance decision maker orimmigration judge
toreachadecision. If not, then theinterests of justice may be served by waiting for a further report.

The Medical Foundation considers that it would be clinically inappropriate (to say the least) tocreateaculture
of dependent patients, hanging onto therapy in the hope that the longer they spend in our care the greater
theirchance of asylum. However, some of those referred tous whenfirst seenare simply toounwell,
physically or mentally, for our doctors to complete their report in two sessions or so. In such cases an interim
expertreport or an expert report with recommendations that additional reports be obtained from treating
professionals may beissued. Inthelatter case theinterimreportwill generally specify the specialistarea(s) of
concern, such as neurology, clinical psychology, psychiatry, psychotherapy or counselling.

DrJulietCohen Head of Medical Services

DavidRhys Jones Refugee Policy Officer

2 June 2006

ISTANBUL PROTOCOL: Manual on the Effective Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, UNHCHR,
2004 (Excerpt)

...Introduction

...Thelstanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment is intended to serve as international guidelines for the
assessment of persons who allege torture and ill-treatment, for investigating cases of alleged torture and for
reporting findings to the judiciary or any other investigative body.

...CHAPTER I

LEGAL INVESTIGATION OF TORTURE

...C. Procedures of a torture investigation

The investigator must adapt the following guidelines according to the particular situation and purpose of the
evaluation...

...4. Medical evidence Il C Procedures of a Torture Investigation paras 103-105

...105. Informulating a clinical impression for the purpose of reporting physical and psychological evidence of
torture, there are six important questions to ask:

(a) Are the physical and psychological findings consistent with the alleged report of torture?
(b) What physical conditions contribute to the clinical picture?

(c) Are the psychological findings expected or typical reactions to extreme stress within the cultural and social
context of the individual?

(d) Giventhe fluctuating course of trauma-related mental disorders over time, what is the time framein
relation to the torture events? Where in the course of recovery is the individual?
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(e) What other stressful factors are affecting the individual (e.g. ongoing persecution, forced migration, exile,
loss of family and social role, etc.)? What impact do these issues have on the victim?

(f) Does the clinical picture suggest a false allegation of torture?...(p22)

...CHAPTER IV

GENERAL CONSIDERATIONS FOR INTERVIEWS

... A. Purpose of inquiry, examination and documentation

... 122. The purpose of the written or oral testimony of the physician is to provide expert opinion on the
degree to which medical findings correlate with the patient’s allegation of abuse and to communicate
effectively the physician’s medical findings and interpretations to the judiciary or other appropriate
authorities. In addition, medical testimony often serves to educate the judiciary, other government officials
and thelocal andinternational communities on the physical and psychological sequelae of torture.

The examiner should be prepared to do the following:

(a) Assess possibleinjury and abuse, evenin the absence of specificallegations by individuals, law enforcement
or judicial officials;

(b) Document physical and psychological evidence of injury and abuse;

(c) Correlate the degree of consistency between examination findings and specific allegations of abuse by the
patient;

(d) Correlate the degree of consistency betweenindividual examination findings with the knowledge of torture
methods used in a particular region and their common after-effects;

(e) Render expertinterpretation of the findings of medical-legal evaluations and provide expert opinion
regarding possible causes of abuse in asylum hearings, criminal trials and civil proceedings;

(f) Use information obtained in an appropriate manner to enhance fact-finding and further documentation of
torture.

... L. Interpretation of findings and conclusions

157. Physical manifestations of torture may vary according to the intensity, frequency and duration of abuse,
the torture survivor’s ability to protect him or herself and the physical condition of the detainee prior to the
torture. Other forms of torture may not produce physical findings, but may be associated with other
conditions. For example, beatings to the head that result in loss of consciousness can cause post-traumatic
epilepsy or organic brain dysfunction. Also, poor diet and hygiene in detention can cause vitamin deficiency
syndromes.

158. Certain forms of torture are strongly associated with particular sequelae. For example, beatings to the

head that result in loss of consciousness are particularly important to the clinical diagnosis of organic brain
dysfunction.
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Trauma to the genitals is often associated with subsequent sexual dysfunction.

159. Itisimportant to realize that torturers may attempt to conceal their acts. To avoid physical evidence of
beating, tortureis often performed with wide, blunt objects, and torture victims are sometimes covered witha
rug, or shoes in the case of falanga, to distribute the force of individual blows. Stretching, crushing injuries and
asphyxiation are also forms of torture with the intention of producing maximal pain and suffering with minimal
evidence.

For the samereason, wet towels are used with electric shocks.. (p31)
...CHAPTER V
PHYSICAL EVIDENCE OF TORTURE

161. Witness and survivor testimony are necessary components in the documentation of torture. To the extent
that physical evidence of torture exists, it provides important confirmatory evidence that a person has been
tortured.

However, the absence of such physical evidence should not be construed to suggest that torture did not occur,
since such acts of violence against persons frequently leave no marks or permanent scars.

162. Amedical evaluation for legal purposes should be conducted with objectivity and impartiality. The
evaluation should be based on the physician’s clinical expertise and professional experience. The ethical
obligation of beneficence demands uncompromising accuracy and impartiality in order to establish and
maintain professional credibility. When possible, clinicians who conduct evaluations of detainees should have
specific essential training in forensic documentation of torture and other forms of physical and psychological
abuse. Theyshould have knowledge of prison conditions and torture methods usedin the particular region
where the patient was imprisoned and the common after-effects of torture. The medical report should be
factualand carefully worded. Jargon should be avoided. All medical terminology should be defined so that it is
understandable to lay persons. The physician should not assume that the official requesting a medical-legal
evaluation has related all the material facts.

It is the physician’s responsibility to discover and report upon any material findings that he or she considers
relevant, even if they may be considered irrelevant or adverse to the case of the party requesting the medical
examination. Findings that are consistent with torture or other forms of ill-treatment must not be excluded
from a medical-legal report under any circumstance (p.33)

D. Examination and evaluation following specific forms of torture

187. The following discussion is not meant to be an exhaustive discussion of all forms of torture, but it is
intended todescribein more detail the medical aspects of many of the more common forms of torture. For
each lesion and for the overall pattern of lesions, the physician should indicate the degree of consistency
betweenitand the attribution given by the patient. The following terms are generally used:

(a) Not consistent: the lesion could not have been caused by the trauma described;

(b) Consistent with: the lesion could have been caused by the trauma described, but itis non-specific and there
are many other possible causes;
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(c) Highly consistent: the lesion could have been caused by the trauma described, and there are few other
possible causes;

(d) Typical of: thisis an appearance that is usually found with this type of trauma, but there are other possible
causes;

(e) Diagnostic of: this appearance could not have been caused in any way other than that described.

188. Ultimately, itis the overall evaluation of all lesions and not the consistency of each lesion with a particular
form of torture that isimportant in assessing the torture story (see chapter IV, sect. G, fora list of torture
methods)... (p.36.7)

...CHAPTER VI

PSYCHOLOGICAL EVIDENCE OF TORTURE

... C. The psychological/psychiatric evaluation

1. Ethical and clinical considerations

... 261. Psychological evaluations provide useful evidence for medico-legal examinations, political asylum
applications, establishing conditions under which false confessions may have been obtained, understanding
regional practices of torture, identifying the therapeutic needs of victims and as testimony in human rights
investigations.

The overall goal of a psychological evaluation is to assess the degree of consistency between an individual’s
account of torture and the psychological findings observed during the course of the evaluation. To this end,
the evaluation should provide a detailed description of the individual’s history, a mental status examination;
anassessment of social functioning and the formulation of clinical impressions (see chapters I, sect. C,and IV,
sect. E). A psychiatric diagnosis should be made, if appropriate. Because psychological symptoms are so
prevalent among survivors of torture, it is highly advisable for any evaluation of torture to include a
psychological assessment.

... (k) Clinical impression

287. In formulating a clinical impression for the purposes of reporting psychological evidence of torture, the
following important questions should be asked:

(i) Are the psychological findings consistent with the alleged report of torture?

(i) Are the psychological findings expected or typical reactions to extreme stress within the cultural and social
context of the individual?

(iii) Given the fluctuating course of trauma-related mental disorders over time, what is the time frame in
relation to the torture events? Where is the individual in the course of recovery?

(iv) What are the coexisting stressors impinging on the individual (e.g. ongoing persecution, forced migration,
exile, loss of family and social role)? What impact do these issues have on the individual?
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(v) Which physical conditions contribute to the clinical picture? Pay special attention to head injury sustained
during torture or detention;

(vi) Does the clinical picture suggest a false allegation of torture?

288. Clinicians should comment on the consistency of psychological findings and the extent to which these
findings correlate with the alleged abuse. The emotional state and expression of the person during the
interview, his or her symptoms, the history of detention and torture and the personal history prior to torture
should be described. Factors such as the onset of specific symptoms related to the trauma, the specificity of
any particular psychological findings and patterns of psychological functioning should be noted. Additional
factors should be considered, such as forced migration, resettlement, difficulty of acculturation, language
problems, unemployment, loss of home, family and social status. The relationship and consistency between
events and symptoms should be evaluated and described. Physical conditions, such as head trauma or brain
injury, mayrequirefurther evaluation. Neurological or neuropsychological assessment may be recommended.

289. If the survivor has symptom levels consistent with a DSM-1V or ICD-10 psychiatric diagnosis, the diagnosis
should be stated. More than one diagnosis may be applicable. Again, it must be stressed that eventhough a
diagnosis of a trauma-related mental disorder supports the claim of torture, not meeting criteria for a
psychiatric diagnosis does not mean the person was not tortured. A survivor of torture may not have the level
of symptoms required to meet diagnostic criteria for a DSM-1V or ICD- 10 diagnosis fully. In these cases, as with
all others, the symptoms that the survivor has and the torture story that he or she claims to have experienced
should be considered as a whole. The degree of consistency between the torture story and the symptoms that
the individual reports should be evaluated and described in the report.

290. Itisimportant to recognize that some people falsely allege torture for a range of reasons and that others
may exaggeratearelatively minorexperience for personalor political reasons. Theinvestigator must always be
aware of these possibilities and try to identify potential reasons for exaggeration or fabrication. The clinician
should keep in mind, however, that such fabrication requires detailed knowledge about trauma-related
symptoms that individuals rarely possess. Inconsistencies in testimony can occur for a number of valid reasons,
such as memory impairment due to brain injury, confusion, dissociation, cultural differences in perception of
time or fragmentation and repression of traumatic memories.

Effective documentation of psychological evidence of torture requires clinicians to have a capacity to evaluate
consistencies and inconsistencies in the report. If the interviewer suspects fabrication, additional interviews
should be scheduled to clarify inconsistencies in the report. Family or friends may be able to corroborate
detailsof thestory. If theclinician conducts additional examinations and still suspects fabrication, theclinician
should refer the individual to another clinician and ask for the colleague’s opinion. The suspicion of fabrication
should be documented with the opinion of two clinicians...

... ANNEX |

Principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment*

...6...(b)Themedicalexpertshall promptly prepareanaccuratewrittenreport, whichshallinclude at least the
following:

(i) Circumstances of the interview: name of the subject and name and affiliation of those present at the
examination; exact time and date; location, nature and address of the institution (including, where
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appropriate, the room) where the examination is being conducted (e.g., detention centre, clinic or house);
circumstances of the subject at the time of the examination (e.g., nature of any restraints on arrival or during
the examination, presence of security forces during the examination, demeanour of those accompanying the
prisoner or threatening statements to the examiner); and any other relevant factors;

(ii) History: detailed record of the subject’s story as given during the interview, including alleged methods of
torture orill-treatment, times when torture or ill treatment is alleged to have occurred and all complaints of
physical and psychological symptoms;

(iii) Physical and psychological examination: record of all physical and psychological findings on clinical
examination, including appropriate diagnostic tests and, where possible, colour photographs of allinjuries;

(iv) Opinion: interpretation as to the probable relationship of the physical and psychological findings to
possible torture orill-treatment. A recommendation for any necessary medical and psychological treatment
and/or further examination shall be given;

(v) Authorship: thereport shall clearly identify those carrying out the examination and shall be signed...(p.60)
... ANNEX IV

Guidelines for the medical evaluation of torture and ill-treatment

... XIl. Interpretation of findings

1. Physical evidence

A. Correlate the degree of consistency between the history of acute and chronic physical symptoms and
disabilities with allegations of abuse.

B. Correlate the degree of consistency between physical examination findings and allegations of abuse. (Note:
The absence of physical findings does not exclude the possibility that torture orill-treatment was inflicted.)

C. Correlate the degree of consistency between examination findings of the individual with knowledge of
torture methods and their common after-effects used in a particular region.

2. Psychological evidence
A. Correlatethedegreeof consistency betweenthepsychologicalfindingsandthereportofallegedtorture.

B. Provide an assessment of whether the psychological findings are expected or typical reactions to extreme
stress within the cultural and social context of the individual.

C. Indicate the status of the individual in the fluctuating course of trauma-related mental disorders over time,
i.e. what is the time frame in relation to the torture events and where in the course of recovery is the

individual?

D. Identify any coexisting stressors impinging on the individual (e.g. ongoing persecution, forced migration,
exile, loss of family and social role, etc.) and the impact these may have on the individual.
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E. Mention physical conditions that may contribute to the clinical picture, especially with regard to possible
evidence of head injury sustained during torture or detention.

XIlIl. Conclusions and recommendations

1. Statement of opinion on the consistency between all sources of evidence cited above (physical and
psychological findings, historical information, photographic findings, diagnostic test results, knowledge of
regional practicesof torture, consultationreports, etc.)andallegationsof tortureandill-treatment.

2. Reiterate the symptoms and disabilities from which the individual continues to suffer as a result of the
alleged abuse.

3. Provide any recommendations for further evaluation and care for the individual.

UNHCR Handbook on Procedures and Criteria for Determining Refugee Status under
the 1951 Convention and the 1967 Protocol relating to the Status of Refugees,
Reedited, Geneva, January 1992, UNHCR 1979 (Excerpt)

[...JPART TWO - Procedures for the Determination of Refugee Status
B. ESTABLISHING THE FACTS

(1) Principles and methods

195. The relevant facts of the individual case will have to be furnished in the first place by the applicant himself.
It will then be up to the person charged with determining his status (the examiner) to assess the validity of any
evidence and the credibility of the applicant’s statements.

196. It isageneral legal principle that the burden of proof lies on the person submitting a claim. Often,
however, an applicant may not be able to support his statements by documentary or other proof, and cases in
whichanapplicant can provide evidence of all his statements will be the exceptionrather thantherule. In
most cases a person fleeing from persecution will have arrived with the barest necessities and very frequently
evenwithout personal documents. Thus, while the burden of proof in principle restson the applicant, the duty
toascertain and evaluate all the relevant facts is shared between the applicant and the examiner. Indeed, in
some cases, it may be for the examiner to use all the means at his disposal to produce the necessary evidence
in support of the application. Even such independent research may not, however, always be successful and
there may also be statements that are not susceptible of proof. In such cases, if the applicant’s account
appearscredible, he should, unless there are good reasons to the contrary, be given the benefit of the doubt.

197. The requirement of evidence should thus not be too strictly applied in view of the difficulty of proof
inherent in the special situation in which an applicant for refugee status finds himself. Allowance for such
possible lack of evidence does not, however, mean that unsupportedstatements must necessarily be accepted
as trueif they are inconsistent with the general account put forward by the applicant.

198. A person who, because of his experiences, was in fear of the authorities in his own country may still feel
apprehensive vis-a-vis any authority. He may therefore be afraid to speak freely and give a full and accurate
account of his case.

100

BODY OF Freedom from Torture May



199. While aninitial interview should normally suffice to bring an applicant’s story to light, it may be necessary
for the examiner to clarify any apparent inconsistencies and to resolve any contradictions in a further interview,
and to find an explanation for any misrepresentation or concealment of material facts. Untrue statements by
themselves are not a reason for refusal of refugee status and it is the examiner's responsibility to evaluate
such statements in the light of all the circumstances of the case.

200. An examination in depth of the different methods of fact-finding is outside the scope of the present
Handbook. It may be mentioned, however, that basic information is frequently given, in the first instance, by
completing a standard questionnaire. Such basic information will normally not be sufficient to enable the
examiner to reach a decision, and one or more personal interviews will be required. It will be necessary for the
examiner to gain the confidence of the applicant in order to assist the latter in putting forward his case and in
fully explaining his opinions and feelings. In creating such a climate of confidence it is, of course, of the utmost
importancethat theapplicant'sstatementswill be treatedasconfidentialand thathebesoinformed.

201. Veryfrequently the fact-finding process will not be complete until awide range of circumstances has
been ascertained. Taking isolated incidents out of context may be misleading. The cumulative effect of the
applicant’'s experience must be takeninto account. Where nosingle incident stands out above the others,
sometimes a small incident may be “the last straw”; and although no single incident may be sufficient, all the
incidents related by the applicant taken together, could make his fear “well-founded” (see paragraph 53
above).

202. Since the examiner's conclusion on the facts of the case and his personal impression of the applicant will
lead to a decision that affects human lives, he must apply the criteria in a spirit of justice and understanding
and his judgement should not, of course, be influenced by the personal consideration that the applicant may
be an “undeserving case”.

(2) Benefit of the doubt

203. After the applicant has made a genuine effort to substantiate his story there may still be a lack of
evidence for some of his statements. As explained above (paragraph 196), it is hardly possible for a refugee to
“prove” every part of his case and, indeed, if this were a requirement the majority of refugees would not be
recognized. Itis therefore frequently necessary to give the applicant the benefit of the doubt.

204. The benefit of the doubt should, however, only be given when all available evidence has been obtained
and checked and when the examiner is satisfied as to the applicant’s general credibility. The applicant’s
statements must be coherent and plausible, and must not run counter to generally known facts.

(3) Summary

205. The process of ascertaining and evaluating the facts can therefore be summarized as follows:

(a) The applicant should:

(i) Tell the truth and assist the examiner to the full in establishing the facts of his case.

(i) Make an effort to support his statements by any available evidence and give a satisfactory explanation for
any lack of evidence. If necessary he must make an effort to procure additional evidence.
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(iii) Supply all pertinent information concerning himself and his past experience in as much detail as is
necessary to enable the examiner to establish the relevant facts. He should be asked to give a coherent
explanation of all the reasonsinvoked insupport of his application for refugee status and he should answer
any questions put to him.
(b) The examiner should:

(i) Ensure that the applicant presents his case as fully as possible and with all available evidence.

(ii) Assess the applicant's credibility and evaluate the evidence (if necessary giving the applicant the benefit of
the doubt), in order to establish the objective and the subjective elements of the case.

(iii) Relate these elements to the relevant criteria of the 1951 Convention, in order to arrive at a correct
conclusion as to the applicant's refugee status...

Practice Direction: Immigration and Asylum Chambers of the First-Tier Tribunal and the
Upper Tribunal — Part 4 Section10: Expert evidence

[...]PART 4

PRACTICE DIRECTIONS FOR THE IMMIGRATION AND ASYLUM CHAMBER OF THE FIRST-TIER TRIBUNAL AND THE
UPPER TRIBUNAL

... 10 Expert evidence

10.1 A party who instructs an expert must provide clear and precise instructions to the expert, together with
all relevant information concerning the nature of the appellant’s case, including the appellant’s immigration
history, the reasons why the appellant’s claim or application has been refused by the respondent and copies of
any relevant previous reports prepared in respect of the appellant.

10.2 It is the duty of an expert to help the Tribunal on matters within the expert’s own expertise. This duty is
paramount and overrides any obligation to the person from whom the expert has received instructions or by

whom the expert is paid.

10.3 Expert evidence should be the independent product of the expert uninfluenced by the pressures of
litigation.

10.4 An expert should assist the Tribunal by providing objective, unbiased opinion on matters within his or her
expertise, and should not assume the role of an advocate.

10.5 An expert should consider all material facts, including those which might detract from his or her opinion.
10.6 An expert should make it clear:-
(a) when a question or issue falls outside his or her expertise; and

(b) whentheexpertisnotabletoreachadefinite opinion, forexample becauseof insufficientinformation.
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10.7 If, after producing areport, an expert changes his or her view on any material matter, that change of view
should be communicated to the parties without delay, and when appropriate to the Tribunal.

10.8 Anexpert’sreport should be addressed to the Tribunaland not to the party from whom the expert has
received instructions.

10.9 An expert’s report must:-
(a) give details of the expert’s qualifications;
(b) give details of any literature or other material which the expert has relied on in making the report;

(c) containastatementsettingout the substance of all factsandinstructions given to the expert whichare
material to the opinions expressed in the report or upon which those opinions are based;

(d) make clear which of the facts stated in the report are within the expert’s own knowledge;

(e) say who carried out any examination, measurement or other procedure which the expert has used for the
report, give the qualifications of that person, and say whether or not the procedure has been carried out
under the expert’s supervision;

(f) where there is a range of opinion on the matters dealt with in the report:

(i) summarise the range of opinion, so far as reasonably practicable, and

(ii) give reasons for the expert’s own opinion;

(g) contain a summary of the conclusions reached;

(h) if the expertis not able to give an opinion without qualification, state the qualification; and

(j) contain a statement that the expert understands his or her duty to the Tribunal, and has complied and will
continue to comply with that duty.

10.10 An expert’s report must be verified by a Statement of Truth as well as containing the statements
required in paragraph 10.9(h) and (j).

10.11 The form of the Statement of Truth is as follows:-

“l confirm that insofar as the facts stated in my report are within my own knowledge | have made clear which
they are and | believe them to be true, and that the opinions | have expressed represent my true and complete
professional opinion”.

10.12 Theinstructions referred toin paragraph 10.9(c) are not protected by privilege but cross-examination of
the expert on the contents of the instructions will not be allowed unless the Tribunal permits it (or unless the
party who gave the instructions consents to it). Before it gives permission the Tribunal must be satisfied that
there are reasonable grounds to consider that the statement in the report or the substance of the instructions
isinaccurate orincomplete. If the Tribunal is so satisfied, it will allow the cross-examination where it appears
to be in the interests of justice to do so.
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10.13 In this Practice Direction:-
“appellant” meansthe party whoisorwasthe appellant before the First-tier Tribunal; and
“respondent” means the party who isor was the respondent before the First-tier Tribunal.

Joint Presidential Guidance Note 2 of 2010: Child, vulnerable adult and
sensitive appellant guidance (Excerpt)

1. Thisguidance, which covers appellants and witnesses, has been developed for the First Tier Inmigration and
Asylum Chamber following the Guidance issued by the Senior President of Tribunals regarding Child,
Vulnerable Adult and Sensitive Witnesses1. Although specific to these groups it is also a reminder of good
judgecraft.

2. Although some individuals are by definition vulnerable'® others are less easily identifiable. Factors to be
taken into account include: mental health problems; social or learning difficulties; religious beliefs and
practices, sexual orientation, ethnic social and cultural background; domestic and employment circumstances;
physical disability or impairment that may affect the giving of evidence.

3. The consequences of such vulnerability differ according to the degree to which an individual is affected. Itis
a matter for you to determine the extent of an identified vulnerability, the effect on the quality of the
evidence and the weight to be placed on such vulnerability in assessing the evidence before you, taking into
account the evidence as a whole.

Before the substantive hearing

4. Insofarasitis possible potentialissuesandsolutionsshouldbeidentifiedataCMRHor prehearingreview
and the casepapers notedso that the substantive hearing can proceed with minimal exposure to trauma or
further trauma of vulnerable witnesses or appellants. It isimportant not to assume that an individual will want

specific or particular arrangements made.

5. Wheretherehasnotbeenaprehearingreview or CMHR or the partieswereinadequately prepared these
matters should in any event be considered at the commencement of the substantive hearing.

5.1 Generic

i. The primary responsibility for identifying vulnerable individuals lies with the party calling them but
representatives may fail to recognise vulnerability.

...viiConsider whether expertevidence egastodisability, age ormental healthisrequired, particularlyif there
isadispute on anissue over ability to participate in the proceedings; consider whether an adjournment would
be appropriate to enable either party to obtain reports.

...5.3Vulnerable and sensitive witnesses

i. Consider any request for a single gender Tribunal but bear in mind that sensitive issues may not be the
subject of questions or core to the evidence.
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ii. Thereisno provision in our jurisdiction for support for vulnerable adults but you may consider it appropriate
to suggest attendance by such an individual to assist the appellant in giving evidence.

6. Inthe final analysis it is the Tribunal’s decision whether specific arrangements are made, what those
arrangements are and whether the hearing can proceed in their absence.

The Substantive Hearing

7. Enable the appellant to have adequate time prior to the commencement of the hearing to familiarise
him/herself with the hearing room and give instructions to his/her representative.

8. Itmay only be at the substantive hearing following service of all relevant documents including witness
statements that you are able to assess whether oral evidence is required.

9. Agreement between the parties in advance of oral evidence as to the matters agreed or in dispute enables
questioning to be focussed, sensitive and minimises potential trauma. If the parties have not spoken to each
other, identify areas of dispute and agreement prior to commencement of oral evidence.

10. Hearing evidence

...10.2 During thehearing

i. Speak clearly and directly to the appellant/witness. Demonstrate active listening.

ii. Use plain English and avoid legal and other jargon; be sensitive to specific communication needs for reasons
of language or disability.

iii. Ensure questions asked are openendedwherever possible; broken down to avoid having more thanone
idea or point in each question and avoid suggesting a particular answer.

iv. Curtail improper or aggressive cross examination; control the manner of questioning to avoid harassment,
intimidation or humiliation. Ensure that questions are asked in an appropriate manner using a tone and
vocabulary appropriate to the appellant’s age, maturity, level of understanding and personal circumstances
andattributes. Pay special attentionto avoid re-traumatisation of a victim of crime, torture, sexual violence

v. Be sensitive to the possibility that the witness/appellant has understood the question, and, if there is a risk
of confusion, check this.

vi. Ensure that adequate breaks are given during the hearing; check at intervals throughout the hearing that
the appellant is comfortable and understands the proceedings; don t wait to be asked.

vii. Ifthereisnoorinadequate representationitisimportantthatyouobtainclarificationof allmattersof
which you are unclearé.

viii. If anindividual is, during the course of the hearing, identified as a vulnerable adult or sensitive witness, an
adjournment may be required to enable expert evidence to be called as to the effect of this on the individual’s

ability to give cogent evidence of the events relied upon. Allow adequate time for the representative, if there
isone, to consider and take instructions.
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Be aware

ix. A person with special needs may be more easily influenced by the way information and choices are
presented and there may be a tendency to guess an answer rather than say don’t know.

x. People with special needs may need more time to understand and think about a question. Ensure adequate
timeis given tounderstand the question; reassure the appellant that don’t understand, don’t know don’t

remember are acceptable answers if true.

xi. People with special needs are not always used to having their views listened to and may be more easily
influenced by others even when they have a different view themselves.

xii. Apparently contradictory answers may indicate a lack of understanding; a question may need to be asked
in various ways to ensure understanding.

xiii. Apossible powerimbalance may existbetween thoseasking the questionsandthewitness/appellant.
10. As evidence progresses and you become aware of changed circumstances, a short adjournment to laterin
the day may be appropriate to consider the format of the hearing, for both representatives to take further
instructions, possibly for social services or the police to be informed. It may be that one or other of the parties
is not represented and you may consider an adjournment for a longer period with an appropriate direction to
enable representation in the light of the changed circumstances

10.3 Assessing evidence

Take account of potentially corroborative evidence. Be aware:

i. Children often do not provide as much detail as adults in recalling experiences and may often manifest their
fears differently from adults;

ii. Some forms of disability cause or result in impaired memory;

iii. The order and manner in which evidence is given may be affected by mental, psychological or emotional
trauma ordisability;

iv. Comprehension of questioning may have been impaired.

Determination

11. An appellant is entitled to a clear decision with reasons.

12. Record whether the appellant had someone there to support himor herand therole played, if any.

13. The weight to be placed upon factors of vulnerability may differ depending on the matter under appeal,
the burden and standard of proof and whether the individual is a witness or an appellant.

14. Consider theevidence, allowing for possible different degrees of understanding by witnesses and appellant
compared to those who are not vulnerable, in the context of evidence from others associated with the
appellantandthebackground evidence beforeyou. Where there were clear discrepanciesintheoralevidence,
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consider the extent to which the age, vulnerability or sensitivity of the witness was an element of that
discrepancy or lack of clarity.

15. The decision should record whether the Tribunal has concluded the appellant (or a witness) is a child,
vulnerable or sensitive, the effect the Tribunal considered the identified vulnerability had in assessing the
evidence before it and thus whether the Tribunal was satisfied whether the appellant had established his or
her case to the relevant standard of proof. In asylum appeals, weight should be given to objective indications
of risk rather than necessarily to a state of mind...

International Association of Refugee Law Judges: Guidelines on the Judicial
Approach to the Evaluation of Expert Medical Evidence

1. Introduction

1.1. Thelnternational Association of Refugee Law Judges (IARLJ) iscommitted to ensuring the provision of fair
hearings and decisions to all claimants.

1.2. Forthepurposesof these Guidelinesallreferences tojudgesinclude judicial and quasi-judicial decision
makers.

1.2.1. These Guidelinesareatooldesignedtoassist judgesin thefulfilment of theirtask of ensuring that
proper and adequate account is taken of all evidence, including any expert medical evidence1, within the
refugee status determination process or other similar determination processes, for example
immigration/migration appeals, humanitarian protection and human rights appeals, which are all matters that
affect the lives of individuals directly and profoundly.

1.2.2. Forthe purposesof these Guidelines ‘expert medical evidence’ encompassesall mattersrelating tothe
physical and/or mental/psychological health/well-being of the claimant.

1.2.3. For the purposes of these Guidelines ‘expert medical evidence’ includes both writtenand oral evidence.

1.2.4. Insome jurisdictions there may be no procedural provisions for expert medical evidencein placeor little
use is made of them. Judges should be receptive to expert medical evidence whenever it is thought helpful.

1.2.5. Anymedicalreport or psychiatric report deserves careful and specific consideration, bearing in mind,
particularly, that there may be psychological consequences fromill-treatment which may affect the evidence
which is given by the applicant. Attention should be given to each and every aspect of medical reports.2 . The
consideration given to a report depends on the quality of the report and the standing and qualifications of the
medicalor health careprofessional/expert. If the judge decides toreject any medical report thereisapositive
obligation to do more than merely state that it had been ‘considered’. The decision maker must provide some
meaningfuldiscussion as to how he orshehad takenaccount of theapplicant's serious medical condition
before making a negative credibility finding. The failure to do soin this case would be likely to be considered to
be a ‘reviewable error.’3

See below para 1.2.5, Section 4, and 6.(c) & (d) for elaboration of ‘expert’.

2

Asnotedforexamplein/brahim[1998]INLR511. These Guidelines address the subsequent criticism of
Ibrahimin HE (DRC) *2004+ UKIAT 00321, namely that it, “was not asound approach, of relevance to each and
every medical or psychiatric report onissues of credibility, orindeed more generally. The experience of the
Tribunal...since then is that the quality of reports is so variable and sadly often so poor and unhelpful, that
thereis nonecessary obligation to give them weight merely because they are medical or psychiatric reports.
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The consideration given to a report depends on the quality of the report and the standing and qualifications of
the doctor.” (Para 16).

3

See also note 8.

2. Use of Guidelines

2.1. These Guidelines should be used and consideredin conjunction with any relevant guidelines on vulnerable
persons. Itisnecessary toensureequal treatment, withdifferentiationwhereappropriate, beforethe
mandated asylum determination body.4

2.1.2. The United Nations’ Istanbul Protocol: Manual on the Effective Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1999) represents an attempt to
establish international guidelines for the assessment of persons who allege torture and ill-treatment, for
investigating casesof alleged torture and forreporting findings to the judiciary or any otherinvestigative body.
Themanualincludes principles for the effective investigation and documentation of torture and other cruel,
inhuman or degrading treatment or punishment.5 For the current edition of the Istanbul Protocol see Office of
theUnitedNationsHighCommissionerforHumanRights GenevaProfessional TrainingSeriesNo.8/Rev. 1
UnitedNationsNew Yorkand Geneva, 2004 Istanbul Protocol Manualon the Effective Investigationand
Documentationof Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
4

See for example Guideline 8 - Guideline on Procedures with Respect to Vulnerable Persons appearing before
the Immigration and Refugee Board of Canada, December 2006, which aims to provide procedures for dealing

with claimants who may encounter additional difficulties due to e.g. physical or mental health problems, age
or genderissues.

5
The guidelines contained within the Istanbul Protocol represent minimum standards.

3. The Role of Expert Medical Evidence
3.1. Expert medical evidence is obtained for one or more of the following purposes:
e to substantiate claims of ill-treatment;

e toestablishacorrelationbetween physicalor psychologicalinjuriesand thealleged tortureorill-
treatment;

e toexplain a claimant’s difficulties in giving evidence or recounting events by

(a) providing possible explanation(s) for inconsistencies and/or contradictions within a
claimant’s narrative of events;6

(b) providing possible explanation(s) for reticence or reluctance indivulging a fullaccount of
events, forexample delayindivulgingallegations of sexual assaultand/or other forms of
violence directed against an individual,7

« to address the possible effect of removal and return to the country of origin upon a person’s
physical or mental well-being or that of a family member;

« to assess treatment needs.
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« toreduce the need for the claimant to give testimony about traumatic events.8

3.2. Expertmedical evidencemaynotprove conclusively whetherornotsomeonewas torturedorhad
sufferedserious physical or psychologicalinjury. Rather, the medical report provides expertopiniononthe
degree to which the injuries or behaviour presented torture/ill-treatment.9

3.3. Expert medical evidence should form anintegral part of any findings of credibility and should not be
separated from other evidence.10

3.4. The judge may, in the context of the evidence as a whole, have to consider the possibility that the
claimant is feigning the symptoms he or she puts forward.

6
Seeforexample Feleke, 2007 FC539inwhichit wasstated that “*t+he medical assessment, which the

Refugee Protection Division (RPD)accepted, stated that the Applicant suffered from “cognitive difficulties,
avoidance behaviours, generalized anxiety symptoms”, all of which could have provided anexplanation for the
Applicant’sbehaviour. TheRPD, in finding a decision either way, with regards to credibility, had an obligation
to explain how the diagnosis impacts the RPD’s assessment of any discrepancies.” (para 18).

’ Supranote2.Seealso Atayv. Canada (Minister of Citizenship andImmigration), 2008 FC201 at para. 16
(stating “*S+implyreferringinitsreasons toapsychological report addressing posttraumatic stressdisorderis
notsufficient; theBoardmust consider whetherthepsychological circumstancemighthelpexplainan
omission, lack of detail, or confusion regarding the eventsif these are the exact cognitive errorsreferred toin
the psychologist'sreport.”).

8
X.E.B. (Re), [2002] R.P.D.D. No. 230 at para 17.

9

Seeforexample CASEOFR.C. v. SWEDEN (Applicationno. 41827/07), European Court of HumanRights, 9
March2010, inwhich the “Court notes that the forensic medical report submitted at its request has
documented numerousscarson theapplicant'sbody. Although some of them may have been caused by
means other than by torture, the Court accepts the report's general conclusion that the injuries, to a large
extent, are consistent with having beeninflicted on the applicant by other persons and in the mannerin which
hedescribed, therebystronglyindicatingthathehasbeenavictimoftorture. Themedicalevidence thus
corroborates the applicant's story.” (para 53).
10

C.A.v.Canada (Ministerof Citizenshipandimmigration),[1997]F.C.J.No.1082atPara. 12 (“Inthiscase,
credibility was also the'linchpin" to the Board's decision. Nonetheless, the Board failed toindicate, how, if at
all, the psychological report was considered when making its credibility finding. The Board was obliged todo
morethanmerelystate thatithad"considered"thereport. Itwasobliged to providesome meaningful
discussionastohowithadtakenaccountoftheapplicant'sserious medical conditionbeforeitmadeits
negative credibility finding. The failure to dosoin this case constitutes a reviewable error and justified the
matterbeingreturnedtoanewlyappointedBoard.”). Hassanv. Canada (Minister of Citizenshipand
Immigration) (1999), 174 F.T.R. 288 (F.C.) (finding that the medical evidence at issue (a psychological report),
formed a part of the basis for evaluating the claimant’s credibility).

4. Standards to Ensure Uniformity and Consistency of Expert Medical Evidence

4.1. Expertmedical evidence shouldinclude the credentials of the author of the expert medical report,
including:

» medical education and clinical training;
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« psychological/psychiatric training;

» medical qualification;

» membership of any professional bodies;

« experience in documenting evidence of torture/ill-treatment;

« experience of treating asylum seekers, refugees or victims of torture/ill-treatment;
» whether the expert is familiar with the Istanbul Protocol (see below);

« current Curriculum Vitae including relevant publications, presentations and Continuing Professional
Development.

4.1.2. Insituationswherenoformalmedical training/qualification hasbeengained by theexaminer, any
relevant practical experience working with refugees/victims of torture which has culminatedin the
author of the report gaining expertise should be stated. However, this expertise must be recognised as
havingweightbyarelevantauthoritye.g. theMinisterof Health. Asinallinstances, circumstances
peculiar toaparticular country, e.g., havingrelatively few trained medical practitioners, should be
considered.

4.2. Expert medical evidence should deal with the individual claimant’s particular case so as to:

« advise ontheduration, frequency and regularity of interviews and/or consultations the author of the
report had with the claimant;

« advise on the examination (including the nature and the extent of) and diagnosis of the claimant, and
make clear the diagnostic tests used and methodology employed;

« advise as to any suggested prescribed treatment;

« advise on the long term prognosis including;

(i) the likely impact return to country of origin could have on the claimant’s physical and/or mental health
including likelihood of re-traumatization;

(i) availability of medical and psychiatric services in the country of origin;
(iii) drug availability and rehabilitation services in the country of origin; 11
4.3. Expertmedical evidence should berestricted to theauthor’sarea(s) of competence and expertise.

4.4. Expert medical evidence should demonstrate a critical and objective analysis of the injuries and/or
symptoms displayed, rather than an unquestioning acceptance of the claimant’s account of how any injuries
were sustained.12

4.5. Expert medical evidence should address the relative likelihood of any other possible cause for the injury in
question.

4.6. Expert medical evidence should provide an overall evaluation of all lesions and note the consistency of
each lesionwith a particular form of torture. However, the overall conclusion should not go further than what
iscommensuratewithfindings asdetailed by the expert. Thatis, ifallthatadoctor doesissay that the

scarring/injuryis ‘highly consistent’ with the claimed history, without also addressing the relative likelihood of
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the few other possible causes, the report will clearly be of less potential value than if it does and an
immigration judge may hold that a finding of "highly consistent” has very limited value.13

4.7. Expert medical evidence should remainimpartial andrefrain from giving any opinion as to the overall
credibility of the claimant or of the merits of the claimant’s case.

4.8. Aholistic approach should be adopted to the evaluation of expert medical evidence. A report which does
not contain all of the above should not be disregarded as deficient.

11

4.1. (b)(ii)&(iii) should only be addressed when such knowledge lieswithin the recognised expertise of the
report’s author. However a report should not be considered to be deficient if it does not include such
information.
12

Mendezv. Canada (Ministerof CitizenshipandImmigration),2005FC75atPara41 (stating “*t+hegeneral
ruleis that while a diagnosis drawn from a claimant's account of facts already found not to be credible can be
disregarded, adiagnosisdrawnfromindependentobservationof symptomsisnotsoeasilysetaside”. ).

5

13
Reservationshave beenexpressedthat thiscoulddemandspeculationandenumerationaboutarangeof
other possible causes. Itisenough for the expert to state that there are other possible causes for the injury,
and how likely they are considering what is known about the claimant’s life history and experiences. The
problemofthisnotbeingaddressedcanbeseeninRT (medicalreports-causationofscarring) SriLanka
*2008+ UKAIT 00009 (paras 28-35).
» An objective description of the injury;

» Adescription of how the injury was incurred according to the claimant;

« An opinion on the consistency between the nature of the injury and the manner in which it was
incurred, preferably with precise reasons;

5. Assessment of Injuries Pursuant to the Istanbul Protocol Criteria:

Thefollowinghasbeenextractedfromthelstanbul Protocolandisofferedaswhatmayberegardedas
aspirational bestpractice. Thelstanbul Protocolsetsoutinsome detail the terms which should be generally
usedindescribing/establishing the correlationbetweentheallegedill treatment and theinjury sustained.

5.1. Visible Injuries

Itisadvocated thatin cases of visible scarring for each lesion and the overall pattern of lesions the physician
should indicate the degree of consistency between the lesion(s) and the alleged injurious conduct. The
following terms, referred toas the five-fold hierarchy of degrees of consistency between the injury and "the
attribution”, are generally used:

(a) Not consistent: the lesion could not have been caused by the trauma described;

(b) Consistentwith: the lesion could have been caused by the trauma described, but itisnon-specificand there
are many other possible causes;

(c) Highly consistent: the lesion could have been caused by the trauma described, and there are few other
possible causes;

(d) Typical of: thisisan appearance that is usually found with this type of trauma, but there are other possible
causes;
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(e) Diagnostic of: thisappearance could not have been caused in any way other than that described. 14
5.2. Non-visible Scarring

Thelstanbul Protocol at para287, whilst referring to cases of torture, suggestsin assessing
persecution/abuse/ill-treatment that thefollowingshouldlikewisebe considered:

(a) Theextenttowhich the psychological findingsareconsistent withthealleged report of torture, abuse/ill-
treatment;

(b) Giventheindividual’s circumstances the extent towhich the psychological findings are expected or may be
typical reactions to extreme stress;

(c) The stage at which the individualisin the course of recovery given the timeframe inrelation to the torture
events and the fluctuating nature of some psychological symptoms;

(d) Theimpactof external factorsontheindividual, suchasongoing persecution, forced migration, exile, loss
of family and social role;

(e) Special physical conditions, such as head injury sustained during torture or detention.

5.3. Clinicians should comment on the consistency of psychological findings and the correlate with the alleged
abuse. Theemotionalstateandexpressionof the personduringtheinterview, hisorhersymptoms, the
history of detention and torture and the personal history prior to torture should be described. Factors such as
the onset of specific symptomsrelated to the trauma, the specificity of any particular psychological findings
and patterns of psychological functioning should be noted.

14

This hierarchy is taken from the Istanbul Protocol, para 187 and has received judicial endorsement in the UK
inRT (medical reports - causation of scarring) Sri Lanka [2008] UKAIT 00009; SA (Somalia) [2006] EWCA Civ
1302; R (ontheapplicationof PB) v. Secretary of State for the Home Department [2008] EWHC 364; andin the
Republic of Ireland in S v MJUELR & Anor [2007] IEHC 305

6. The Applicationof Expert Medical Evidence
6.1.

(a) Expert medical evidence should be treated asanintegral element of all the evidence consideredin
establishing thefacts15

(b) If expert medical evidence isdismissed by a decision-maker as being of little evidential value, thisshould be
stated accompanied by appropriate reasoning.16 Thisis particularly the case if the expert medical evidence
has been submitted by an organisation which has established itself as an objective and reliable provider of
medico-legal reports in asylum or asylum related cases;

(c) Adecision-maker, as a layperson, should not attempt to substitute his or her own opinionin preference to
that of a reliable expert.17

15

See Mibanga vs SSHD [2005] EWCA Civ 36. See also Paragraph 42 of the UNHCR Handbook further
advocating such a holistic approach to evidence.

16
Bains v. Canada (Minister of Employment and Immigration) (1993), 63 F.T.R. 312 at para. 9 (F.C.)
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Lozano Pulido, 2007 FC 209 in which in response to a decision not to give weight to a psychiatric report it
wasreiterated that “while members of the Refugee Protection Division have expertise in the adjudication of
refugeeclaims, they are not qualified psychiatrists, and bring no specialized expertise to the question of the
mental condition of refugee claimants.” (para 28).

June 2010
CASE LAW
Case Law Excerpts

European Court of Human Rights (ECHR)

R.C. v. SWEDEN 2010 (application no. 41827/07)

... 53, Firstly, the Court notes that the applicantinitially produced amedical certificate before the Migration
Board as evidence of hishaving been tortured (see paragraph 11). Although the certificate was not written by
anexpert specialising in the assessment of torture injuries, the Court considers that it, nevertheless, gave a
rather strongindication to the authorities that the applicant's scars and injuries may have been caused by ill-
treatment or torture. In such circumstances, it was for the Migration Board to dispel any doubts that might
have persisted as to the cause of such scarring (see the last sentence of paragraph 50). In the Court's view, the
MigrationBoardought tohavedirectedthatanexpertopinionbeobtainedastotheprobablecauseof the
applicant's scars in circumstances where he had made out a prima facie case as to their origin. It did not do so
and neither did the appellate courts. While the burden of proof, in principle, rests on the applicant, the Court
disagreeswiththe Government'sview thatitwasincumbentuponhimtoproduce suchexpertopinion. In
casessuchasthe presentone, the Statehasaduty toascertainallrelevantfacts, particularlyin circumstances
wherethereisastrongindicationthatanapplicant'sinjuriesmayhavebeencausedbytorture. The Court
notesthat the forensicmedicalreport submittedatitsrequest hasdocumentednumerousscarsonthe
applicant'sbody. Althoughsome of themmayhavebeencaused by meansotherthanbytorture, theCourt
accepts thereport's general conclusion that the injuries, to a large extent, are consistent with having been
inflictedontheapplicant by other personsandinthe mannerinwhich hedescribed, thereby strongly
indicating thathe hasbeenavictimof torture. The medicalevidence thus corroborates theapplicant'sstory...

England and Wale Court of Appeal (EWCA)
Y (Sri Lanka) v SSHD (2009) EWCA Civ 362

[...]11. Whileno tribunalis bound simply to accept everything that such experts say because they have gone
uncontradicted, itis well established that the tribunal must have, and must give, acceptable reasons for
rejectingsuchevidence. Wherethereasonisthat theevidence of oneexpert witnessissointernally
contradictory as to be unreliable, the obligation remains to make an objective decision on the rest of the
evidence.Wherethereasonisthatoneexperthascontradictedanother, the judgemayneedtochoose
between them, but may not for that reason alone reject both.

12. Similarly, where the factual basis of the psychiatric findings is sought to be undermined by suggesting that
the appellants have been exaggerating their symptoms, careis required. The factuality of an appellant’s
account of his or her history may be so controverted by the tribunal's own findings as to undermine the
psychiatric evidence. This happens from time to time, but it did not happen here. What happened here was
that the designated immigration judge himself formed the view that the appellants (who had not given oral
evidence before him) had been calculatedly exaggerating the symptoms they recounted to the expert
witnesses. That is in the first instance a matter for the experts themselves, a fundamental aspect of whose
expertise is the evaluation of patients’ accounts of their symptoms: see R(M) v IAT [2004] EWHC (Admin) 582
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per Moses J. It is only if the tribunal has good and objective reason for discounting that evaluation that it can
be modified or - even more radically - disregarded.

[...]23. Thisisonly one of a series of findings which appear to be striving not to evaluate but to reject the
evidence of suicidal ideation in both appellants. That evidence, taking the two psychiatrists' reports at face
value, was unequivocal. But DIJ Woodcraft found reason to doubt it, first, in the want of sufficient explanation
of why, having given evidence at two earlier appeal hearings, neither appellant had given evidence to him. He
considered, inshort, that while "it might be oppressive for them to relate their accounts of ill-treatment”, both
had been able to amplify their witness statements substantially. This he found "curious” in itself and a source
of criticism of Dr Patterson for not going more thoroughly into how the appellants had managed to give
evidence twicebefore.

24. Inrelation to Y, what Dr Patterson had written was this:

"With regard to whether [Y] is fit to give evidence, he told me he has found the experience acutely distressing
inthe past. He described the way in which hismind becomes numb and he is unable to concentrate.

| have observed the same mechanism at every interview with him, including the most recent.

...... being interviewed by me provoked symptoms of PTSD that is 'flashbacks’ and dissociation on every
occasion ...

The more formal, interrogatory manner of a hearing would be likely to be experienced as even more
traumatising, especially if he were asked about the details of his ordeal because this would be an extremely
powerful trigger to ‘flashbacks'.

| recommend, therefore, that [Y] is not required to give further evidence as he would be retraumatised and
would be unlikely, in that dissociated state of mind, to be able to give any more information than before. |
think it would be particularly undermining of his mental state and current treatment if he were required to
answer questions about his torture and sexual abuse.”

25. With all possible respect, | do not understand how an advocate with such a report in his or her hands could
responsibly tender an appellant for examination and cross-examination in proceedings in which the
genuineness and intensity of their fear was an issue. Nor do | see what else Dr Patterson could reasonably
have been expected to investigate. She knew perfectly well that Y had given evidence twice before, and she
noted his account of how it had affected him. DIJ Woodcraft noted that Immigration Judge Craig had "not
recorded ... that *Y+ had any apparent difficulty in giving evidence” on an earlier occasion; but thereisno
necessary inconsistency between the two things.

[...]30.lamalso troubled by therecurrence, in§ 113, of acritique of the expert evidence for not exploring
more fully a factor that the Immigration Judge believes to be possibly significant - here Z's unsatisfactory living
conditions. Itis one thing to note that the psychologist deals with this but that the psychiatrists do not. It is
another to call the latter fact "significant” without explaining what that word is intended to signify. If it was a
significant lacuna, the right place to explore it was with Dr. Eberstein when she gave evidence, not by hinting
in the determination at some oblique motive.

[...]34. Withall possible respect, itisnot acceptable to cherry-pick evidence like this. Given that the finding is
clearly intended to be that Dr Eberstein was fixed with her initial report that neither appellant had expressed
suicidal thoughts to her, Dr Patterson's evidence that they had expressed such ideas to her was distinct, was
intact and had to be evaluated.

[...137. Inmy judgment DIJ Woodcraft was not justified in interpreting Dr Eberstein’'s evidence as he did; norin
then selecting and relying on a single element of it; nor in any event in marginalising Dr Patterson's consistent
evidence. There was no contrary evidence from the Home Office. In the result, whatever scepticism the judge
had arrived at for himself or acquired from previous decision-makers (to whose findings he makes repeated
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reference), and however discontented he was (for he makes no bones about it) with the handling of the case
when it reached this court and was remitted by consent, the expert evidence before him was all one way and
was materially shaken neither in terms of its authorship nor in terms of its content. The only available
conclusionwas that, notwithstanding the earlier finding that neither infact faced any appreciable risk of future
persecution or ill-treatment, both appellants were severely traumatised by what had happened to them as
prisoners of the security forces, were frightened and seriously depressed at the prospect of return to SriLanka,
and were likely to commit suicide if returned.[...]

HH (Ethiopia) [2007] EWCA Civ 306

...17. The first ground which is pursued orally this morning is that the Immigration Judge was wrong to
disregard, ashesaid he did, the doctor’s view that the appellant had been the victim of imprisonment and
beatings. Mr Bazini, in response however to questions from this court, accepted that it was not for the doctor
toreach anoverall conclusion on the credibility or otherwise of the victim’s account. The most that any doctor
could say was the physical and psychological condition of an appellant was consistent with her story. Mr Bazini
says that was all the doctor was doing in her report in this case.

18. | entirely agree that that is all that a medical report should do, but in fact the doctor in this case at
paragraph 19 did purport to go further than that and did purport to pronounce on the credibility of the
person’s account which had beengiven to her. In my judgment she should not have done so. Thatis not the
function of a medical expert. It is the task of the Immigration Judge to look at all the evidence, including the
medical report, and to arrive at a conclusion on credibility...

...23. Next the appellant criticises the AIT for saying that Dr Hiley was not a psychiatrist or someone with other
specialist psychiatric training and yet not mentioning that, according to her curriculum vitae, her experience
included psychiatry. However, all that the AIT was doing was upholding the Immigration Judge’s entitlement to
attach little weight to Dr Hiley’s diagnosis of PTSD because of her lack of a specialist psychiatric qualification.
Mr Bazini says that the judge was wrong to attach little weight to that diagnosis of PTSD and wrong to say that
the doctor should have considered other possible causes of the appellant’s depression. | disagree. He was
entitled to comment as he did, especially since the diagnosis was very largely dependent on assuming that the
account given by the appellant was to be believed. | could see no error of law here.

24, Standing back and looking at the medical evidence in this case in the round, it seems to me that the
Immigration Judge and the AIT were fully entitled toregardit asbeing of little real significance when it came to
deciding whether or not the appellant’s story was true. Physical scarring, according to Dr Hiley, was not
something which one would expect from the injuries described. As for the appellant’s mental state, there was
no specialist evidence from a qualified psychiatrist. The report simply provides no basis for finding any legal
errorinthedecisiononcredibility arrived at by the Immigration Judge orin the decision of the AlT...

SA SOMALIA [2006] EWCA Civ 1302

...Discussion

...All that Dr Madan's report does is to show that the account by the appellant to the adjudicator as to his
treatment is consistent with the later account given to the doctor, without adding any additional confirmation
orexpertindicationonthedoctor'spartastotheinherent likelihood that such explanationsaretrue.

27. Inmy view, such areport is inadequate for the task it is tendered to perform, namely to corroborate
and/or lend weight to the account of the asylum seeker by a clear statement as to the consistency of old
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scars found with the history given. In this context the expert question of consistency should not be left to
the adjudicator as a matter of inference or construction.

28. Inanycasewhere the medicalreport relied on by an asylum seeker is not contemporaneous, or nearly
contemporaneous, with theinjuries said tohave beensuffered, and thus potentially corroborative for that
very reason, but is a report made long after the events relied on as evidence of persecution, then, if such
report is to have any corroborative weight at all, it should contain a clear statement of the doctor's
opinion as to consistency, directed to the particular injuries said to have occurred as a result of the torture
or other ill treatment relied on as evidence of persecution. Itis also desirable that, in the case of marks of
injury which are inherently susceptible of a number of alternative or "everyday” explanations, reference
should be made to such fact, together with any physical features or "pointers” found which may make the
particular explanation for the injury advanced by the complainant more or less likely.

29. Incaseswhere theaccountof tortureis, orislikely to be, the subject of challenge, Chapter Five of the
United Nations Document, known as the Istanbul Protocol, submitted to the United Nations High
Commissioner for Human Rights on 9 August 1999 (Manual on the Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment) is
particularly instructive. At paras 186-7, under the heading "D. Examination and Evaluation following
specific forms of Torture” it states:

"186... For each lesion and for the overall pattern of lesions, the physician should indicate the degree of
consistency between it and the attribution:

(a) Not consistent: the lesion could not have been caused by the trauma described;

(b) Consistent with: the lesion could have been caused by the trauma described, but itis non-specific and there
are many other possible causes;

(c) Highly consistent: the lesion could have been caused by the trauma described, and thereare few other
possible causes;

(d) Typical of: thisis an appearance that is usually found with this type of trauma, but there are other possible
causes;

(e) Diagnostic of: this appearance could not have been caused in anyway other than that described.

187. Ultimately, itisthe overall evaluation of all lesions and not the consistency of each lesion with a particular
form of torture that isimportant in assessing the torture story (see Chapter IV.G for a list of torture methods)."

30. Those requested to supply medical reports supporting allegations of torture by asylum claimants would be
well advised to bear those passages in mind, as well as to pay close attention to the guidance concerning
objectivity and impartiality set out at paragraph 161 of the Istanbul Protocol.

33. In this case, if one has regard simply to that section of the adjudicator's decision headed "Determination
andReasons", itisopentocriticisminthelight of "Mibanga"that, asamatterof form, the contentof the
medical report is dealt with as an "add-on", following the section in which, as a result of an examination of
the evidence of the appellant, the adjudicator found him to lack credibility and to have fabricated his case.
Considered on that narrow basis, there appears to have been a breach of the approach prescribed in
Mibanga, namely that medical evidence corroborative or potentially corroborative of an appellant's
account of torture and/or fear of persecution should be considered as part of the entire package of
evidence to be taken into account on the issue of credibility...

MIBANGA v SSHD [2005] EWCA Civ 367
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...LORD JUSTICE WILSON

24.

25.

29.

30.

It seems to me to be axiomatic that a fact-finder must not reach his or her conclusion before surveying all
the evidencerelevant thereto. Just as, if Imay take abanalif alliterative example, one cannot make a cake
with only one ingredient, so also frequently one cannot make a case, in the sense of establishingits truth,
otherwise than by combination of a number of pieces of evidence. Mr Tam, on behalf of the Secretary of
State, argues that decisions as to the credibility of an account are to be taken by the judicial fact-finder
and that, in theirreports, experts, whetherinrelation to medical matters orinrelation toin-country
circumstances, cannot usurp the fact-finder's function in assessing credibility. | agree. What, however,
they canoffer, isa factual context in which it may be necessary for the fact-finder to survey the allegations
placed before him; and such context may prove a crucial aid to the decision whether or not to accept the
truth of them. What the fact-finder does at his peril is to reach a conclusion by reference only to the
appellant'sevidenceandthen, if itbe negative, to ask whether the conclusion should be shifted by the
expert evidence. Mr Tam has drawn the court’s attention to a decision of the tribunal dated 5 November
2004, namely HE (DRC - Credibility and Psychiatric Reports) [2004] UKIAT 00321 in which, in paragraph 22,
itsaid: "Where the report is specifically relied on as a factor relevant to credibility, the Adjudicator should
deal with it as an integral part of the findings on credibility rather than just as an add-on, which does not
undermine the conclusions to which he would otherwise come.”

In my view such was the first error of law into which the adjudicator fell. She addressed the medical
evidenceonly afterarticulating conclusions that the central allegations made by the appellant were, inher
extremely forceful if rather unusual phraseology, ‘wholly not credible’. Furthermore she said that she
considered that the evidence did not assist her because of her belief that the scars could well be reflective
only of illness or disease. Although | accept that the fact that the appellant had identified only two of the
scarsasbeing thusreflective didnot establish that the others wereinflicted in the course of torture, it
does -- and here | choose my words with care in the light of what | will be proposing to my Lords as the
proper disposal of the appeal -- seem at first a little unlikely that, to take one example, the scars
underneath the penis were the result of illness or disease rather than of the torture of the genitals, with
which, by reference to a book on the medical documentation of torture, the doctor had regarded them as
consistent. Unusually the adjudicator's determination had not included the usual express reminder to
herself of the requisite standard of proof. Had she had the standard even more in the forefront of her
mind; had she in particular considered the scars on the penis and also, perhaps, the multiple linear scars
on the back; and above all, had she conducted her reference to the doctor's evidence at the right forensic
time; thenitis at least possible that she would have come to a different conclusion.

LORD JUSTICE BUXTON: In his careful submissions, Mr Tam urged that a broad and not a technical
approach should be taken to an adjudicator's decision and to the reasons that he or she sets out. |
respectfully agree. Thatrestraint on the part of the appellate court is especially important when, as is now
the case, anappeal to the Immigration Appeal Tribunalis ona point of law only. Where, asin this case,
complaint is made of the reasoning of an adjudicator in respect of a question of fact (that is to say
credibility), particular care is necessary to ensure that the criticism is as to the fundamental approach of
the adjudicator, and does not merely reflect a feeling on the part of the appellate tribunal that it might
itself have taken a different view of the matter from that that appealed to the adjudicator.

For the reasons given by my Lord, this case does meet that criterion. The adjudicator’s failing was that she
artificially separated the medical evidence from the rest of the evidence and reached conclusions as to
credibility without reference to that medical evidence; and then, no doubt inevitably on that premise,
found that the medical evidence was of no assistance to her. That was a structural failing, not just an error
of appreciation, and demonstrated that the adjudicator's method of approaching the evidence diverted
from the procedure advised in paragraph 22 of HE, set out by my Lord.
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31. Further, though perhaps lest obviously, | agree that if an expert's view is to be rejected in the conclusive
terms adopted by the adjudicator in this case, then proper procedure requires that at least some
explanation is given of the terms and reasons for that rejection.

32. Thesefailings were errors of law or principle, and not just the basis for a criticism of the adjudicator’s
actual finding of fact. The Immigration Appeal Tribunal should have recognised that, and thus quashed the
adjudicator's determination and remitted the case for rehearing: an order which, as proposed by my Lord,
this court should now make...

United Kingdom Upper Tribunal (UKUT)
RR (Challenging evidence) Sri Lanka [2010] UKUT 000274 (IAC)
...Guidance

In a case where there are obvious but not necessarily determinative difficulties in an appellant’s oral evidence
the Tribunal is likely to be helped considerably by independent expert evidence that supports the appellant’s
story.

If the respondent seeks to challenge such evidence then, ideally, the challenge should be supported by
evidence put before the Tribunal.

If the appellant or expert chooses to give oral evidence then the respondent’s cross examination should
fearlessly and clearly include the suggesting to the appellant or expert that, for example, an injury was not
caused in the way alleged by the appellant but by a different mechanism.

If the respondent does not put its case clearly it may well be very difficult for the Tribunal to decide against an
appellant who has not been given an opportunity to deal with the respondent’s concern.

If a party has no basis for challenging evidence so that a challenge to the evidence would appear to be abusive
or foolish then that party must think very carefully before making the challenge. It will probably be fairer to
abandon the point.

Findings

147. Whilst the fact that the appellant is scarred does not need expert evidence, the causes of such scars
isamatterof expertopinion anditisclearthat Dr Taghipouris of the view that the appellant could
have sustained the scars in the way that he has described.

148. Theapparentcigarette burnsparticularlyinterest usbecauseitisveryhardtoseehowinjuries of
that kind could be sustained unless they were inflicted deliberately.

149. It was never suggested to the appellant that the scars were the result of voluntary mutilation and
there is no reason to suggest such a thing except cynicism. This is a particularly important feature in
thecase. Clearly the appellantisscarred. He has arow of three small round scars on his lowerarm
which he says are the result of torture. We dismiss as irrelevant any concerns that may arise from the
appellant saying that he had scars on his hand rather than his arm. There scars are there on hisarm. If
the appellant really did say that they were on his hand then it was clearly the result of a slip of the
tongue. They have not moved and we can see no reason why he would have made a mistake about
their whereabouts or deliberately given a wrong answer.

150. We have no difficulty in accepting that the appellant is Tamil and that young Tamil men often were
detained and ill-treated by the Sri Lankan authorities at the time the appellant said that he was ill-
treated.

151. Wedo findabroad consistency in the way he had told his story. MsKiss has found things where the

storyhasnotbeentoldinentirely thesameway. Thisiswhywehave lookedsovery carefully at the
interview record anditisour view that it reads more sensibly as the words of someone recalling a bad
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experience that he had endured rather than recalling imperfectly an untruthful story he had learned
to tell.

152. We are also satisfied from Dr Taghipour’s evidence that the appellant has been knocked about.
There are areas of the evidence that surprise us. Itis disturbing that the medical report makes no
comment on the appellant’s alleged injury to his leg. However the injuries to the head on their own,
and particularly with the symptoms picked up by Dr Taghipour, clearly support the appellant’s claim
to have been knocked about.

153.  Theinjuries to his arm, mainly from cigarette burns, are highly suggestive of a person being tortured
rather than simply being involved in a fight. We accept that Dr Taghipour does not exclude the
possibility of these scars being caused in some other way but the best explanation before usis the
one given by the appellant.

154. Onceitis apparent that the appellant is scarred we have to ask ourselves how he came to be scarred.
He says that he was tortured. The other possibilities are that the scars were the result of some
innocent but unimaginable mechanism, or that they are the result of torture in very different
circumstances to those advanced by the appellant. One might speculate that they were self-inflicted,
presumably to promote the appellant’s case. None of these explanations is beyond belief but they do
not appear to us to be likely.

155. Ms Kiss was not able in her cross-examination to lay a foundation to support any suggestion that the
scars were self-inflicted or otherwise the result of bad faith on the part of the appellant. As we have
already mentioned it was not put to the appellant that the scars were self-inflicted or otherwise
causedinawayinconsistent with the appellant’s case. Thatimplies no criticism of MsKiss. Onthe
contrary, it seems to us to reflect the reality of the case.

156. Intheabsenceofanyevidencetending tosuggestadifferentmechanismwedonotseehowwecan
fairly reject the appellant’s evidence about their cause when no alternative mechanism was put to
him and he was not cross-examined on the basis that he was making up his entire case.

157. We have no hesitation in saying, mindful of the low standard of proof, that on the totality of the
evidence the appellant was telling the truth when he claimed to have been knocked about and to
have been tortured by burning with cigarettes.[...]

BN (psychiatric evidence - discrepancies) Albania [2010] UKUT 279 (IAC)

... (1) TheTribunalisentitled torejectaclinical diagnosis that anappellant suffers fromadepressive illness but
it must give clear reasons for doing so which engage adequately with a medical opinion representing the
judgment of a professional psychiatrist on what he has seen of the appellant.

(2) Inthe present case where the psychiatric evidence was being relied on to provide an explanation for
admitted discrepancies in the appellant’s evidence, the psychiatrists’ comment on the role of depression in
explaining inconsistencies could not and did not even purport to deal with all the aspects of the claim which
the Immigration Judge had found incredible.

(3) On the facts of the present case even taking the diagnosis as correct, it provided no reasonable explanation
for the many aspects of the appellant’s evidence and behaviour which led to the rejection of his claim as
credible. Accordingly, if there were any error of law in what the Immigration Judge had concluded in relation
to the diagnosis, the error had no effect on the result...

United Kingdom Asylum and Immigration Tribunal (UKAIT)
RT (medical reports, causation of scarring) Sri Lanka [2008] UKAIT 00009
...Guidance
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Where amedical report is tendered in support of a claim that injuries or scarring were caused by actors of
persecution or serious harm, close attention should be paid to the guidance set out by the Court of Appeal in
SA (Somalia) [2006] EWCA Civ 1302. Where the doctor makes findings that there is a degree of consistency
between the injuries/scarring and the appellant’s claimed causes which admit of there being other possible
causes (whether many, few or unusually few), it is of particular importance that the report specifically
examines those to gauge how likely they are, bearing in mind what is known about the individual's life history
and experiences...

AJ (Assessment of medical evidence -examination of scars) Cameroon [2005] UKIAT 00060

33.That it is possible that evidence, for example of bruising and swelling, could have been provided by a
report from another source, but was not provided, is not, we find, in itself a sustainable reason for
rejecting or diminishing the value of the evidence that has been provided, which the Adjudicator has failed
to consider and assess, either properly or at all.

34. Inany event, it was not for the Adjudicator to embark upon her own medical examination and diagnosis,
whether at the hearing or afterwards. Where an Adjudicator has specific skills, qualifications, knowledge
and experience, then he or she should disclose that to the parties and make clear what, if any use it is
intended to put them toin the course of the hearing and determination process...

XS (Kosovo- Adjudicator’s conduct - psychiatric report) Serbia and Montenegro [2005] UKIAT 00093

38. The treatment of the psychiatric evidence was independently erroneous, though it stemmed from the
adverse credibility conclusions. It isimportant to distinguish between the situation where the relevance of
the psychiatric, or other medical, evidence is wholly or in part to support the truthfulness of the account
given by the Claimant, and where its relevance is that the illness or condition exists, regardless of its
cause. Theonereport maybereliedonforbotharguments. Therearealsocasesandreportswhere the
diagnostic conclusions are wholly dependent upon the history or the symptoms asserted by the Claimant,
whose very truthfulness on those matters is at issue before the Adjudicator but not before the
psychiatrist. The Tribunal's comments in HE (DRC) (Credibility and psychiatric reports) [2004] UKIAT 00321
are of general importance.

39. The psychiatrists here made some criticism of the concept of self-reported symptoms, in responding to
Secretary of State criticisms. But the point made by the Secretary of Stateis clear enough, andis often
obvious in many reports.

40. Where the Adjudicator erred in relation to these reports and Dr Turner's in particular, is that he failed to
realise that they were seeking to address those two concerns which commonly arise: first, to what extent
was their diagnosis dependant on the Appellant’'s account of what had happened, and second, towhat
extent had they deployed their experience and expertise to reach a conclusion which was objectively
supportable rather than one which simply accepted symptoms which could be described but which could
not be verified. The Adjudicator dealt with the issues as if Dr Turner's report was a commonplace report
which simply accepted the Claimant's evidence, concluded that what he said happened had happened and
accepted as equally truthful the Appellant's own description of symptoms; it is that type of report which is
of such limited value in assessing credibility or illness.

41. We are very far from saying that an Adjudicator would be bound to accept the reports’ conclusions
however. He could still say that those issues were not persuasively addressed. But these were reports of
significantly greater authority and care thanisso often found. They did seek to grapple with those difficult
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issues. They should have been considered on that basis. Instead, those material factors were ignored and
they were dealt with as if the conclusions were simply dependant on an unqualified acceptance of
whatever the Appellant told them, when the psychiatrists and Dr Turner in particular, with reason, were
denying that that was so...

HE (DRC - credibility and psychiatric reports) Democratic Republic of Congo [2004] UKIAT 00321

... 16. We turn to ground two which relates to the role of the report of Dr Seear in the assessment of
credibility. Itisworth pointing out that the citation of what Forbes Jhad tosayisof noassistance unless the
medical report offers some corroboration for what an appellant is saying. If the report truly does offer that
support it would of course be wrong to ignore it. But his comment does not suggest that medical reports
should be seen as offering corroboration as a general proposition. Whether they do or not depends on the
reports and the acts which it is said that they support. As to the citation of what His Honour Judge Pearl said in
Ibrahim, we comment that that cannot be regarded as a sound approach, of relevance to each and every
medical or psychiatric report onissues of credibility, orindeed more generally. The experience of the Tribunal
over a number of years since then is that the quality of reports is so variable and sadly often so poor and
unhelpful, that there is no necessary obligation to give them weight merely because they are medical or
psychiatric reports. The consideration given to a report depends on the quality of the report and the standing
and qualifications of the doctor.

17. Aparticular difficulty arises in the contention that a report should be seen as corroborating the evidence of
anapplicantfor protection. Adoctor doesnot usually assess the credibility of anapplicant; itisnot usually
appropriate forhimtodosoinrespect of a patientorclient. Thatisinany event the task of the fact-finder
who will have often more material than the doctor, and will have heard the evidence tested. So for very good
and understandable reasons the medical report will nearly always accept at face value what the patient or
client says about his history. The report may be able to offer a description of physical conditions and an
opinionastothedegreeof consistency of whathasbeenobservedwithwhat hasbeensaidbytheapplicant.
But for those conditions, e.g. scarring, to be merely consistent with what has been said by the applicant, does
no more than state that it is consistent with other causes also. It is not common for the phrases which indicate
a higher probative value in the observed conditions to be used. That limits the weight which can be afforded to
such a report when judging the credibility of the claim. Rather than offering significant separate support for
theclaim, aconclusion as tomere consistency generally only has the effect of not negating theclaim.

18. Where thereportis a psychiatric report, often diagnosing PTSD or some form of depression, there are
oftenobservationsof behaviourat theinterview, andarecounting of the answers givento questionsabout
relevant conditions e.g. dreams and sleep patterns. Sometimes these answers are said to be consistent with
what has been set out as the relevant history of the applicant. It is more difficult for the psychiatrist to treat
what he observes as objectively verified, than it is for the description of physical conditions, because they are
the more readily feigned; it is rare for a psychiatrist’s report to be able to indicate that any part of the
observations were undertaken in a way which makes them more objectively verifiable. It is the more difficult
for there to be any verification of conditions which the psychiatrist cannot observe and for which he is wholly
dependant on the applicant. The further major problem with the contention that a psychiatric report can be
used tosupport anapplicant’s claim to have told the truth about the history, is that there are usually other
obvious potential causes for the signs of anxiety, stress and depression. These include the fact that the
applicant may be facing return to the country which he has left, at some expense to himself and family, and it
may well not be a pleasant place to which to return. He may face the loss of friendships and lifestyle which he
has enjoyed in the United Kingdom. There may be a loss of family contacts and of medical treatment. He may
anyway suffer from some depression, without having been ill-treated in a way requiring international
protection. He may have experienced difficulties other than those which he relies on for his claim. But itis very
rare, and it will usually be very difficult, for a psychiatrist to assess such other factors without engaging in the
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processof testingthe truthof whattheapplicantsays. Thisisnothistaskandif thereisatherapeuticsideto
the interview, it may run counter to those aims as seen properly by the doctor.

19. Accordingly, the part which a psychiatric report can play in assisting the assessment of credibility is usually
very limited indeed. It will be even rarer for the report to be or contain a factor which is of real significance in
the assessment. Where the report merely recounts a history which the Adjudicator is minded to reject, and
contains nothing which does not depend upon the truthfulness of the applicant, the part which it can play is
negligible. In any event, and importantly, the report is unlikely to have considered other causes for what has
been observed, or the possible diagnosis, if any, if the history is untrue. We must illustrate that in this case.

20. The report of Dr Seear is of no real value in assessing credibility. That is not a criticism of the report; it was
notits purposetobeusedinthatway. Heassumes, perfectly understandably, that whathe hasbeentold by
the Appellant is true. He does not consider any other causes for any symptoms of depression which he
records. He does not consider whether any of the matters which he observed could be feigned. Yet thiswas a
woman of 62, not in the best of health, who had come to the United Kingdom allegedly by coincidence and by
aremarkable stroke of good fortune, had found her daughter. She faced return to the Democratic Republic of
Congo. It is obvious that there could be some scope for depression from that alone. Anyone living in the
Democratic Republic of Congo for sixty years may well have seen events which were troubling mentally for a
long while. She had an obvious possible interest in feigning or exaggerating symptoms or her descriptions of
her conditions. Yet the report does not consider this. Thiscomment, we emphasise, is not a criticism of Dr
Seear:itwouldnothavebeenhisplacetoundertakesuchanexercise, foritisnothistaskasadoctor, butitis
the Adjudicator’s as fact-finder. Our comment is a warning against the argument addressed to us, which
complainedthatareportwasnot puttoapurpose forwhichitwasnotintendedandwhichitcannotserve.

21. Itis perfectly understandable, in view of the Adjudicator's finding that the Appellant planned her journey
to the United Kingdom for economic reasons to join her daughter, that she would be depressed at the thought
of returning, having wasted her money and having her naively entertained hopes dashed. The Democratic
Republic of Congo may be far from pleasant for a 62 year-old woman and the medical facilities far worse. She
may be depressed anyway. Had he been asked to assess her on the basis, as is perfectly obvious, that she had
deliberately come to the United Kingdom to join her daughter here, and that the rest of her story was a
fabrication, some of the diagnosis might have remained the same; it might not. An assessment of feigned or
exaggerated symptoms and descriptions of conditions would have to be considered. It is difficult to see what
value could be put on that report as a support for the Appellant's credibility.

22. Where thereportisspecifically relied onasafactorrelevant to credibility, the Adjudicator should deal with
itasanintegral part of the findings on credibility rather than just as an add-on, which does not undermine the
conclusions to which he would otherwise come. We asked Mr Bobb what part of it had been said to be of
value in this respect to the Adjudicator. He was unable to say. Where an advocate seeks to support credibility
findings by reference to a medical report, he must identify what about it affords support to what the claimant
has said and which is not dependant on what the claimant has said...
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theinitial stage and the quality of that representation, it is nonetheless a matter of concern that merits further
investigation.

7 Note: Medical Foundation will only agree to prepare and submit an MLR for someone if they accept on the
basisof theirownindependentassessment proceduresthattheyareasurvivorof torture. See Medical
Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of Medico-Legal
Reports on Behalf of the Medical Foundation, June 2006, p3

38Home Office, Control of Immigration: Statistics United Kingdom 2009, August 2010, 5.2-5.4 Asylum Appeals
¥ Please refer to Appendix 2 Table 2a

“0Please refer to Appendix 2 Table 2a

“1please refer to Appendix 2 Table 1b

42 Medical Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of Medico-
Legal Reports on Behalf of the Medical Foundation, June 2006

43 Please refer to Appendix 2 Table 1b

44 please refer to Appendix 2 Tables 3a-d

4 UKBA Control of Immigration: Statistics United Kingdom 2009, Home Office Statistical Bulletin 15/ 10, Table
2jAsyluminitial decision outcomes, excluding dependents, by country of nationality and sex, 2009

4 Asylum Aid, Unsustainable: the quality of decision-making inwomen’s asylum claims, 13 January 2010
4"Thiscompareswithanoverall rate of 28%of asylum cases allowedonappeal at the Tribunalin 2009
according to UKBA statistics. Home Office, Control of Immigration: Statistics United Kingdom 2009, August
2010, 5.2-5.4 Asylum Appeals

“8 Note; a number of claims are based on further grounds in addition to political opinion.
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“ Please refer to Appendix 2 Tables 4a-b

0 UKBA, Control of Immigration: Statistics United Kingdom 2009, August 2010, 5.2-5.4 Asylum Appeals
STUKBA, Termsof reference for the Asylum Update, 14 January 2010p, cited in Asylum Aid, Unsustainable: the
quality of decision-making in women’s asylum claims, 13 January 2010 p22

52 Please refer to Appendix 2 Table 5

53Good A, Anthropology and Expertise in the Asylum Courts, 2007 Chapter 9 Weighing Expert Evidence 9.3
p216

5 |bid & Symes M & Jorro P, Asylum Law and Practice, 2003 Chapter 14 Procedure before Adjudicators and
Evidence, (k) Medical Evidence 14.84

5 Istanbul Protocol, Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York & Geneva, 2004

% See Part 2; Medical Foundation for the Care of Victims of Torture, Methodology Employedin the Preparation
of Medico-Legal Reports on Behalf of the Medical Foundation, June 2006

57 Please refer to Appendix 2 Table 6

8 Good A, Anthropology and Expertise in the Asylum Courts, 2007 Chapter 8 Assessing Credibility p187
% Asylum Aid, Unsustainable: the quality of decision-makinginwomen’s asylum claims, 13 January 2010,p 52
0See for example: Asylum Aid, Unsustainable: the quality of decision-making in women’s asylum claims, 13
January 2010; Medical Foundation for the Care of Victims of Torture, Right First Time? Home Office Asylum
Interviewing and Reasons For Refusal Letters, February 2004, Amnesty International UK, Get It Right, How
Home Office decision making fails refugees, February 2004; UNHCR Quality Initiative Project, Second Report to
the Minister, February 2006; Rhys Jones, D. & Smith, S. (2004) Medical Evidence in Asylum and Human Rights
Appeals, International Journal of Refugee Law, Vol. 16, No. 3, pp. 381-410

61 Good A, Anthropology and Expertise in the Asylum Courts, 2007 Chapter 8 Assessing Credibility p188
2Symes M & Jorro P, Asylum Law and Practice, 2003 Chapter 14 Procedure before Adjudicators and Evidence,
(k) Medical Evidence 14.84

63 Istanbul Protocol, Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York & Geneva, 2004 IV General
Considerations for Interviews APurpose of inquiry, examinationand documentationpara122.

4 Please refer to Appendix 2 Table 8a

5 Medical Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of Medico-
legal Reports on Behalf of the Medical Foundation, June 2006 p4-6

¢ |stanbul Protocol, Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York & Geneva, 2004

Ibid lll Legal Investigation of Torture CProceduresofa Torture Investigation (4) Medical Evidence para105
8 Medical Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of Medico-
legal Reports on Behalf of the Medical Foundation, June 2006

% Please refer to Appendix 2 Table 8a

70 |bid

"1 please refer to Appendix 2 Tables 8b-c

"2CohenJ, ErrorsinRecalland Credibility: CanOmissions andDiscrepanciesinSuccessive Statements
Reasonably Be Said to Undermine Credibility of Testimony? Medico-Legal Journal (2001) Vol. 69 Part 1, 25-34
and reprinted in International Journal of Refugee Law Vol .13 no3 2001

British Psychological Society, Guidelines on memory and the law, Recommendations from the Scientific Study of
Human Memory, June 2008

Herlihy J & Turner SW, Thepsychology of Seekingprotection, International Journalof refugee law, 2009, 21(2)
p173

Bogner, D., Herlihy, J. & Brewing, C. R. (2007), Impact of sexual violence on disclosure during Home Office
interviews, British Journal of Psychiatry, 191, 75-81

Herlihy, J., Scragg, P. & Turner, S. (2002) Discrepancies in autobiographical memories: implications for the
assessment of asylum seekers: repeated interviews study, BMJ, 324, 324 -327

3CohenJ, ErrorsinRecallandCredibility: CanOmissionsandDiscrepanciesinSuccessive Statements
Reasonably Be Said to Undermine Credibility of Testimony? Medico-Legal Journal (2001) Vol. 69 Part 1, 25-34
and reprinted in International Journal of Refugee Law Vol .13 no3 2001

4|stanbul Protocol, Manualonthe Effectivelnvestigationand Documentationof TortureandOther Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York & Geneva, 2004 VI 3k para289
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5CohenJ, ErrorsinRecallandCredibility: CanOmissionsandDiscrepanciesinSuccessive Statements
Reasonably Be Said to Undermine Credibility of Testimony? Medico-LegalJournal (2001) Vol. 69 Part 1, 25-34
and reprinted in International Journal of Refugee Law Vol .13 no3 2001

76 Medical Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of Medico-
legal Reports on Behalf of the Medical Foundation, June 2006 p4-6

77 American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (DSM-IV)
78 Please refer to Appendix 2 Table 8d

79 Symes M & Jorro P, Asylum Law and Practice, 2003 Chapter 14 Procedure before Adjudicators and Evidence,
(k) Medical Evidence 14.84

8 Medical Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of Medico-
legal Reports on Behalf of the Medical Foundation, 2 June 2006 p4-6

8 |stanbul Protocol, Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York & Geneva, 2004 Ibid V D para187
8 |bid

83 |bid para188

8 |stanbul Protocol, Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York & Geneva, 2004

85UNHCR, Handbook onProceduresand Criteriafor Determining Refugee Statusunder the 1951 Convention
andthe 1967 Protocol relating to the Status of Refugees, Reedited, Geneva, January 1992

8 Please refer to Appendix 2 for relevant excerpts from the Istanbul Protocol

8 |RCT International Rehabilitation Council for Torture Victims, Action against torture, A practical guide to the
Istanbul Protocol - for lawyers, 2009 p3

8 1P 11l C(c) para92

8 1P Il C 4 para105

% |P para162

91 IP

2|PVDpara187

3IPVDpara188

1P VI C. 1.para261

% |P VI 3k para288

% American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (DSM-1V); World
Health Organisation, ICD -10 Classification of Mental and Behavioural Disorders (ICD-10)

97 UNHCR Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention
andthe 1967 Protocolrelatingto the Status of Refugees (UNHCR Handbook), Reedited, Geneva, January 1992,
UNHCR 1979, para195. Pleaserefer to Appendix 2 for relevant excerpts from the UNHCR Handbook

% UNHCRHandbookpara196

99 UNHCRHandbookpara199

190 YNHCR Handbook para204

19" UNHCR Handbook para197

192 UNHCR Handbook para198

193 UNHCR Handbook para201

104 please refer to Appendix 3 for the full text of the Practice Direction

19 mmigration and Asylum Chambers of the First-Tier Tribunal and the Upper Tribunal, Practice Direction-
Part 4 10 Expert evidence para10.2

106 practice Direction para10.3-10.4

107 practice Direction para10.5-10.6

198 practice Direction para10.9

199 practice Direction para10.9-10.10

0 Joint Presidential Guidance Note 2 of 2010: Child, vulnerable adult and sensitive appellant guidance,
para10.2iv Please refer to Appendix 3 for relevant excerpts of the Guidance Note

" |bid para10.3iii & 14

"2International Association of Refugee Law Judges, GuidelinesontheJudicial ApproachtotheEvaluationof
Expert Medical Evidence (IARLJ Guidelines), June 2010

International Association of Refugee Law Judges, Guidelines on the Judicial Approach to the Evaluation of
Expert Medical Evidence, Explanatory Note, June 2010
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International Association of Refugee Law Judges, Working Party Expert Evidence, as of August 2010
3 JARLJ Guidelines para1.2.5

"4 JARLJ Guidelines para6.1(a)

"5JARLJ Guidelines para1.2.5, 3.3, 5

"6 JARLJ Guidelines para3.2

"7 JARLJ Guidelines para4.2-4.8

"8 JARLJ Guidelines 4.2

"9 JARLJ Guidelines para4.4

120 JARLJ Guidelines para4.6

121 JARLJ Guidelines footnote 13

122 |JARLJ Guidelines para4.7

123 JARLJ Guidelines paras5.1-5.2

124 JARLJ Guidelines para5.3

125 JARLJ Guidelines para1.2.5

126 JARLJ Guidelines para6.1(b)

127 |ARLJ Guidelines parab.1(c)

128 please refer to Appendix 3 for the full text

129 Istanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, United Nations New York Geneva, 2004

130That remit isbroadly allied to the United Nations definition of torture and the WHO definition of organised
violence, but it also takes account of the developing concept of collective violence, though due to limitations
upon the expertise and resourcesof the Medical Foundation, casesinvolving many forms of collective
violence are generally excluded.

13" Moreclinical sessionsmaybe needed due toany of the following reasons: multiple/ complextorture
episodesto describe; clinicalreasons suchinability to conduct physical examination due tomenstruation; the
need to match a client with a particular specialist.

132 Please refer to Appendix 3 for case law excerpts

3nternational Associationof Refugee Law Judges, GuidelinesontheJudicial Approach tothe Evaluationof
Expert Medical Evidence, Explanatory Note, June 2010

134 International Association of Refugee Law Judges, Working Party Expert Evidence, as of August 2010
35 Juliet Cohen, Head of doctors, Medical Foundation MLR Service, interview

13¢|bid; the following NICE Guidelines discuss the vitalrole of General Practitionersindiagnosingand
delivering treatmentat the primary care levelforboth depressionand PTSD: CommonMental Health
Disorders: Identification and pathways to care, National Collaborating Centre for Mental Health,
Commissioned by NICE, Pre-Publication draft guidance, 8 March 2011; Depression: The NICE Guidelineon the
Treatment and Management of Depression in Adults, By the National Collaborating Centre for Mental Health
(NCCMH), Co-published by the Royal College of Psychiatrists and the British Psychological Society, 2010; NICE
Guidelines, Post-Traumatic Stress Disorder: The Management of PTSD in Adults and Children in Primary and
SecondaryCare, NationalCollaboratingCentreforMentalHealth (NCCMH), Commissioned by NICE, Co-
published by the Royal College of Psychiatrists and the British Psychological Society, March 2005

137 Tribunals Service, Customer Charter, Vision and Values, 12.11.2010

138The lmmigrationand Asylum Chamber President made the followingstatementinhissubmissiontothe
Annual Reportof theSeniorPresident of the Tribunal: “/Immigration judges have anextensive training
programme for induction into the jurisdiction and updating their knowledge in the light of recent
developments. Training will continue to be delivered strategically with a joint committee of both tiers reviewing
the topicsandmethods of delivery. The programme anticipates that each judge will receive fivedays training
per annum at the appropriate level.”

Tribunals Service, Senior President of Tribunals’ Annual Report, February 2011, Immigration and Asylum
Chamber: Chamber President Mr Justice (Nicholas) Blake, Training, Conferences and International Relations
139The Tribunals Service, Tribunal Procedure Committee, Terms of Reference, undated accessed 29 March
2011

40 The Tribunals Service, Senior President's Responsibilities, The Senior President’s Statutory Functions,
undated accessed 29 March 2011

4 Previous studies conducted from within the Medical Foundation and an ongoing audit project looking to
evaluatetheoutcomesof MLRs, have notedthedifficultyinobtainingevidenceintheformof Tribunal
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decisions. Determinationsareissued totheasylumclaimantdirectlyandtotheclaimant’slegalrepresentative
and are placed on the client’s legal file. The Medical Foundation routinely requests information from legal
representativesabout the outcome of asylumclaims whereanMLR has been submitted. Thisrequest is
attachedto the completed MLRwhenitis returned to the claimant’s legal representative. However, very few
of these outcome forms arereturned, with or without determinations. There isinevitably a time lag between
the submission of an MLR and adecision beingissued, and it may be assumed that the outcome letteris
placed on the claimant’s legal file with a copy of the MLR and is subsequently overlooked.

42This is based on an estimate from Dr Juliet Cohen, Head of Doctors, Medical Foundation MLR Service, that
around half the MLRs are produced for appeal stage cases.

143 permission was obtained for the anonymised data obtained from these documents to be used for research
purposes.

44This number of legal representatives contacted was limited by the time allocated for the collection of the
sample and not according toa particular selective process, other than a date order with the most recent cases
beingprioritised. Thiswasduetothefactthattheoldercasesweremorelikelytohavebeenputinstorage
and the determinations were therefore much less accessible to the legal representative.

45 In many cases client files had been placed in storage and the cost of retrieval was felt to be prohibitive.

46 ‘Expert witness’ reportsare prepared by animpartial, experienced practitioner whosees the subject only
for the purpose of preparing areport, and ‘professional witness’ reports are produced by other medical and
non-medical professionals treating or otherwise involved with the subject.

47 For further information see the section below entitled ‘The Sample’.

148 please refer to Appendix 3 Tables 1a-b

149 please refer to Appendix 3 Table 2a

150 The number of MLRs in the sample is greater than the number of determinations as in some cases more
than one MLR has been submitted, from different clinicians and other professionals.

5" Medical Foundation for the Care of Victims of Torture, Methodology Employed in the Preparation of
Medico-Legal ReportsonBehalf of the Medical Foundation, June 2006, p7 Professionaland Expert Reports

152 |bid

133 please refer to Appendix 3 Tables 3a-d

>4 patel, N., Kellezi, B., Vara, R., Townsend, S., Christie, Z. & Williams, A, (2010) Clinical Audit Report 2009,
London: Medical Foundation for the Care of Victims of Torture

155 Controlof Immigration, Statistics United Kingdom 2009, Section 2 Asylum, Table 2c Applicationsreceived
forasylum,intheUnitedKingdom, excludingdependents, by countryofnationality, ageandsex, 2009

136 patel, N., Kellezi, B., Vara, R., Townsend, S., Christie, Z. & Williams, A, (2010) Clinical Audit Report 2009,
London: Medical Foundation for the Care of Victims of Torture

157See Control of Immigration, Statistics United Kingdom 2009, Section 2 Asylum, Table 2c Applications
receivedforasylum, inthe UnitedKingdom, excluding dependents, by country of nationality, ageand sex,
2009

158 Medical Foundation for the Care of Victims of Torture, Annual Report 2009/10

159 UKBA, Control of Immigration, Immigration Statistics, 3™ Quarter 2010
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and worth. Our concern for the health and well-being of torture survivors and their families is directed towards providing
medical and social care, practical assistance, and psychological and physical therapy. It is also our mission to raise public
awareness about torture and its consequences.
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